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NAME OF REPORTING PERSON
I.R.S. IDENTIFICATION NO. OF ABOVE PERSON (ENTITIES ONLY)

Amgen Inc.

I.R.S. Employer Identification No. 95-3540776  

 

2
  

CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP
 

(a) ☐
(b) ☐

3  SEC USE ONLY   

4

  

SOURCE OF FUNDS

              WC  

 

5
  

CHECK BOX IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED
PURSUANT TO ITEMS 2(d) or 2(e)  

      ☐

6

  

CITIZENSHIP OR PLACE OF ORGANIZATION

              Delaware  

 

 

NUMBER OF
SHARES
BENEFICIALLY
OWNED BY EACH
REPORTING
PERSON WITH

  

7

  

SOLE VOTING POWER

6,000,000
 

  

8

  

SHARED VOTING POWER

-0-
 

  

9

  

SOLE DISPOSITIVE POWER

6,000,000
 

  

10

  

SHARED DISPOSITIVE POWER

-0-

11

  

AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON

            6,000,000  

 

12  CHECK BOX IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES  ☐

13

  

PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)

            10.81%  

 

14

  

TYPE OF REPORTING PERSON

            CO  

 



 
Item 1. Security and Issuer.
 This statement on Schedule 13D (this “Statement”) relates to the common stock, $0.001 par value per share (the “Common Stock”), of Tularik Inc., a
Delaware corporation (the “Issuer”), having its principal executive offices at Two Corporate Drive, South San Francisco, CA 94080.
 
Item 2. Identity and Background.
 (a)-(c), (f) The name of the corporation filing this Statement is Amgen Inc., a Delaware corporation (“Amgen”). The address of Amgen’s principal business
is One Amgen Center Drive, Thousand Oaks, California 91320. Amgen is a global biotechnology company that discovers, develops, manufactures and markets
human therapeutics based on advances in cellular and molecular biology. The name, citizenship, business address and present principal occupation of each
executive officer and director of Amgen is listed on Schedule A attached hereto (Amgen, together with the individuals identified on Schedule A, being referred to
herein as the “Reporting Persons”).
 

(d) Neither Amgen, nor to the knowledge of Amgen, any other Reporting Person has, during the last five years been convicted in a criminal proceeding
(excluding traffic violations and similar misdemeanors).
 

(e) Neither Amgen, nor to the knowledge of Amgen, any other Reporting Person has, during the last five years, been a party to a civil proceeding of a
judicial or administrative body of competent jurisdiction as a result of which such person was or is subject to a judgment, decree or final order enjoining future
violations of, or prohibiting or mandating activities subject to, federal or state securities laws, or finding any violation with respect to such laws.
 
Item 3. Source and Amount of Funds or Other Consideration.
 On May 21, 2003 Amgen entered into a Stock Purchase Agreement (the “Pharma Vision Stock Purchase Agreement”) with ZKB Pharma Vision AG
(“Pharma Vision”). Pursuant to the Pharma Vision Stock Purchase Agreement, on May 28, 2003 Amgen acquired beneficial ownership of 6,000,000 shares of the
Issuer’s Common Stock (the “Initial Pharma Vision Shares”) in a purchase registered under the Securities Act of 1933, as amended, pursuant to a registration
statement (File No. 333-102637) (the “Registration Statement”) on Form S-3 filed by the Issuer with the Securities and Exchange Commission on January 22,
2003. The Initial Pharma Vision Shares were acquired at $7.50 per share for an aggregate purchase price of $45,000,000. Pursuant to the Pharma Vision Stock
Purchase Agreement, Amgen will acquire beneficial ownership of an additional 3,000,000 shares of the Issuer’s Common Stock (the “Additional Pharma Vision
Shares”) subject to, and promptly upon, the satisfaction of certain conditions, including the necessary regulatory clearance under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended (“HSR Act”), and all other necessary consents, approvals and authorizations. The Additional Pharma Vision Shares will
be acquired at $7.50 per share for an aggregate purchase price of $22,500,000. The Initial Pharma Vision Shares and the Additional Pharma Vision Shares are
referred to hereafter collectively as the “Pharma Vision Shares.” In connection with the Pharma Vision Stock Purchase Agreement, Pharma Vision also assigned
certain rights in, to and under the Amended and Restated Registration Rights Agreement dated August 15, 1999 by and among Pharma Vision, Issuer and the
other parties thereto (the “Issuer Registration Rights Agreement”), pursuant to which Pharma Vision held certain rights to require Issuer to register certain of the
Pharma Vision Shares for resale.
 

On May 21, 2003 Amgen also entered into a Stock Purchase Agreement with the Issuer (the “Issuer Stock Purchase Agreement”) to acquire shares of the
Issuer’s Common Stock. Subject to the satisfaction of certain conditions, including approval under the HSR Act and all other necessary
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regulatory consents, approvals and authorizations, Amgen will acquire beneficial ownership of 3,500,000 shares of the Issuer’s Common Stock (the “Initial Issuer
Shares) at $10.00 per share for an aggregate purchase price of $35,000,000. The date on which the Initial Issuer Shares are acquired is referred to hereafter as the
“Initial Issuer Closing.” Amgen has agreed that for a period of twelve (12) months following the Initial Issuer Closing, Amgen and its affiliated entities will not in
any manner dispose of the Initial Issuer Shares without the prior written consent of the Issuer (the “Lockup Provision”). The Lockup Provision will terminate
prior to the expiration of the twelve (12) month period in the event that (i) the Collaboration Agreement (described in Item 4 below) is terminated for material
breach, (ii) there is a change in control of the Issuer or (iii) the Issuer Stock Purchase Agreement is terminated.
 

Pursuant to the Issuer Stock Purchase Agreement, Amgen will purchase additional shares of Common Stock from the Issuer on or about the first, second
and third anniversaries of the Initial Issuer Closing (the “Additional Closings”). All Additional Closings are subject to certain conditions set forth in the Issuer
Stock Purchase Agreement, including approval under the HSR Act and Issuer stockholder approval. At the first Additional Closing, Amgen will purchase a
number of shares of Common Stock determined by dividing Ten Million Dollars ($10,000,000) by the Market Value as of the first Additional Closing at a
purchase price per share equal to such Market Value. At the second Additional Closing, Amgen will purchase a number of shares of Common Stock determined
by dividing Fifteen Million Dollars ($15,000,000) by the Market Value as of the second Additional Closing at a purchase price per share equal to such Market
Value. At the third Additional Closing, Amgen will purchase a number of shares of Common Stock determined by dividing Fifteen Million Dollars ($15,000,000)
by the Market Value as of the third Additional Closing at a purchase price per share equal to such Market Value. For purposes of the Issuer Stock Purchase
Agreement, the Market Value is the average closing price for the Issuer’s Common Stock, as reported on the NASDAQ National Market, for the twenty (20)
trading day period ending on, and including, the second trading day before the respective Additional Closing. The Initial Issuer Shares, together with the shares to
be acquired by Amgen pursuant to the Issuer Stock Purchase Agreement at the Additional Closings are referred to hereafter as the “Issuer Shares”.
 

All funds for the purchase of the Initial Pharma Vision Shares were obtained from the working capital of Amgen.
 

The Pharma Vision Stock Purchase Agreement and the Issuer Stock Purchase Agreement are attached hereto as Exhibits 2 and 3, respectively, and are
incorporated by reference herein.
 
Item 4. Purpose of Transaction.
 From time to time in the past, where circumstances warranted, Amgen has acquired equity securities of public and private companies with which Amgen
has had a collaborative, licensing or other strategic relationship.
 

Representatives of Amgen have been involved in discussions with the Issuer over the past several months concerning the possibility of forming one or
more collaborations around certain of the Issuer’s scientific programs. In connection with such discussions, Amgen and the Issuer entered into a Letter Agreement
dated February 11, 2003 (the “Confidentiality Agreement and Standstill”). Pursuant to the Confidentiality Agreement and Standstill, the Issuer provided Amgen
with information regarding the Issuer’s programs and product candidates.
 

On May 21, 2003, Amgen and the Issuer entered into a Collaboration Agreement. The Collaboration Agreement contemplates a transaction in which (i)
Amgen and the Issuer will collaborate on discovery and development of anti-cancer agents that target oncogene encoded proteins, (ii) the Issuer granted Amgen
worldwide commercialization rights for certain products resulting from the collaboration
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(the “Products”), (iii) Amgen granted limited co-promotion rights to the Issuer in the United States and (iv) Amgen agreed to fund research costs and make
specified payments upon achievement of certain predetermined clinical milestones and to pay a royalty on net sales of Products. Amgen will acquire the Issuer
Shares in connection with the collaboration. Amgen may enter into additional discussions with the Issuer regarding additional collaborations, joint ventures and
licensing transactions.
 

The Confidentiality Agreement and Standstill permitted Amgen to acquire all of the shares of Common Stock held by Pharma Vision. Pursuant to an
amendment to the Confidentiality Agreement and Standstill dated May 21, 2003, the Issuer granted Amgen a waiver of the restrictions on stock purchase
contained in the Confidentiality Agreement and Standstill in connection with Amgen’s acquisition of the Issuer Shares. In connection with the acquisition of the
Pharma Vision Shares and the Issuer Shares: (i) the Issuer amended its Rights Agreement dated as of December 11, 2001 between the Issuer and Wells Fargo
Bank Minnesota, N.A., as Rights Agent (the “Issuer Rights Agreement”) to provide that Amgen and its affiliates will not be an Acquiring Person (as such term is
defined in the Issuer Rights Agreement) so long as it does not acquire beneficial ownership of additional shares of the Issuer’s Common Stock; and (ii) the Issuer
agreed to enter into a Registration Rights Agreement, a form of which is attached to the Issuer Stock Purchase Agreement and pursuant to which the Issuer will
register for resale all of the Pharma Vision Shares and the Issuer Shares.
 

From time to time representatives of Amgen and the Issuer have engaged in preliminary discussions concerning a possible business combination. In each
case, such discussions were terminated at a preliminary stage without resulting in any agreements. Subject to the requirements of the Confidentiality Agreement
and Standstill, such discussions could be renewed at any time in the future, the outcome of which would depend on the parties’ ability to reach agreement on
pricing, structure and other terms.
 

Amgen intends to closely monitor and evaluate the business affairs, financial position and performance of the Issuer, including, but not limited to, an
analysis and assessment of the capital markets in general, developments concerning the Issuer and the Issuer’s share price, capital structure, management, and
prospects. Depending on these and other factors deemed relevant by Amgen, subject to the requirements of the Confidentiality Agreement and Standstill and the
provisions of the Issuer Rights Agreement, Amgen may, directly or indirectly, acquire additional shares of Common Stock as it deems appropriate, in open market
purchases, privately negotiated transactions or otherwise. Alternatively, Amgen may dispose of some or all of its shares of Common Stock now owned or, subject
to the Lockup Provision, hereafter acquired by it, in open market sales, privately negotiated transactions or otherwise. Except as disclosed above, Amgen acquired
the Pharma Vision Shares and the Issuer Shares for investment purposes.
 
Item 5. Interest in Securities of the Issuer.
 (a)-(b) Amgen may be deemed to have the following:
 (i) Sole power to vote or direct the vote: 6,000,000
 (ii) Shared power to vote or direct the vote: -0-
 (iii) Sole power to dispose or direct the disposition: 6,000,000
 (iv) Shared power to dispose or direct the disposition of: -0-
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Such Common Stock constitutes 10.81% of the Issuer’s outstanding Common Stock. This calculation is based on the Issuer having 55,487,979 outstanding

shares of Common Stock as of May 7, 2003, as stated in the Issuer Stock Purchase Agreement.
 

To the knowledge of Amgen, no other Reporting Person has an equity or other ownership interest in the Issuer.
 

(c) As described in Items 3 and 4 of this Statement, Amgen has entered into the Pharma Vision Stock Purchase Agreement and the Issuer Stock Purchase
Agreement within the last 60 days. Except as disclosed herein, the Reporting Persons have not effected any other transactions with respect to the Issuer’s
Common Stock within the last 60 days.
 

(d) To the knowledge of Amgen, no person has the right to receive or the power to direct the receipt of dividends from, or the proceeds from the sale of, the
securities of the Issuer deemed to be beneficially owned by Amgen.
 

(e) Not applicable.
 
Item 6. Contracts, Arrangements, Understandings or Relationships with Respect to Securities of the Issuer.
 Items 3 and 4 above summarize certain provisions of the Pharma Vision Stock Purchase Agreement, the Issuer Stock Purchase Agreement, the
Confidentiality Agreement and Standstill and the Issuer Registration Rights Agreement.
 

A copy of the Confidentiality Agreement and Standstill, as amended, is attached hereto as Exhibit 1 and is incorporated by reference herein. A copy of the
Pharma Vision Stock Purchase Agreement is attached hereto as Exhibit 2 and is incorporated by reference herein. A copy of the Issuer Stock Purchase Agreement
is attached hereto as Exhibit 3 and is incorporated by reference herein. A copy of the Issuer Registration Rights Agreement is attached hereto as Exhibit 4 and
incorporated by reference herein.
 
Item 7. Material to be filed as Exhibits.
 The following documents are filed as exhibits:
 
 

Exhibit 1  Letter Agreement between Amgen Inc. and Tularik Inc. dated February 11, 2003, as amended by a Letter Agreement between Amgen Inc.
and Tularik Inc. dated May 21, 2003.

 
 

Exhibit 2  Stock Purchase Agreement, dated May 21, 2003, by and between Amgen Inc., a Delaware corporation, and ZKB Pharma Vision AG, a
company organized under the laws of Switzerland.

 
 

Exhibit 3  Stock Purchase Agreement dated May 21, 2003 by and between Amgen Inc., a Delaware corporation, and Tularik Inc., a Delaware
corporation.

 
 

Exhibit 4  Amended and Restated Registration Rights Agreement dated August 15, 1999 by and among Tularik Inc., a Delaware corporation, those
individuals and entities set forth on the Schedule of Rights Holders attached thereto as Exhibit A and the
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holders of warrants to purchase Tularik’s Series H Preferred Stock set forth on the Schedule of Warrantholders attached thereto as Exhibit
B (filed as Exhibit 4.2 to the Issuer’s Registration Statement on Form S-1 (Registration No. 333-89177) and incorporated herein by
reference).
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SIGNATURE
 

After reasonable inquiry and to the best knowledge and belief of the undersigned, the undersigned certifies that the information set forth in this Statement is
true, complete and correct.
 
Date:  May 29, 2003    AMGEN INC.

 
 

 
 

 
 

/s/    Steven M. Odre

 
 

 
 

 
 

Name:    Steven M. Odre
Title:      Senior Vice President, General Counsel and Secretary
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SCHEDULE A
 

DIRECTORS AND EXECUTIVE OFFICERS OF AMGEN INC.
 

The name, citizenship, business address, title and present principal occupation or employment of each of the directors and executive officers of Amgen Inc.
are set forth below.
 
Name

  

Principal Occupation1

  

Business Address2

Executive Officers       

Fabrizio Bonanni   Senior Vice President, Manufacturing    

Hassan A. Dayem   Senior Vice President and Chief Information Officer    

Dennis M. Fenton
  

Executive Vice President, Operations and Corporate
Compliance Officer   

 

Brian M. McNamee   Senior Vice President, Human Resources    

Joseph P. Miletich
  

Senior Vice President, Research and Preclinical
Development   

 

George J. Morrow
  

Executive Vice President, Global Commercial
Operations   

 

Richard D. Nanula
  

Executive Vice President, Finance, Strategy and
Communications, and Chief Financial Officer   

 

Steven M. Odre
  

Senior Vice President, General Counsel and
Secretary   

 

Roger M. Perlmutter
  

Executive Vice President, Research and
Development   

 

Beth C. Seidenberg
  

Senior Vice President, Development and Chief
Medical Officer   

 

Kevin W. Sharer
  

Chairman of the Board, Chief Executive Officer and
President   

 

1  The principal occupation of each executive officer is with Amgen Inc.
2  The business address of each executive officer is Amgen Inc., One Amgen Center Drive, Thousand Oaks, California 91320-1799.
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Name

  

Principal Occupation

  

Business Address

Directors       

David Baltimore

  

President
California Institute of Technology

  

California Institute of Technology
Office of the President, 204-31
1200 E. California Boulevard
Pasadena, California 91125

Frank J. Biondi, Jr.

  

Senior Managing Director
WaterView Advisors LLC

  

WaterView Advisors LLC
2425 Olympic Boulevard
Suite 4030W
Santa Monica, California 90404

Jerry D. Choate

  

Retired Chairman and Chief Executive Officer
The Allstate Corporation

  

33971 Selva Road
Suite 130
Dana Point, California 92629

Edward V. Fritzky

  

Retired Chairman and Chief Executive Officer
Immunex Corporation

  

Amgen
51 University Street
Seattle, Washington 98101

Frederick W. Gluck

  

Retired Vice Chairman
Bechtel Group, Inc.

  

Gluck Galactic Enterprises
1206 Coast Village, Circle Suite H
Montecito, California 93108

Franklin P. Johnson, Jr.

  

General Partner
Asset Management Partners

  

Asset Management Partners
2275 East Bayshore Road
Suite 150
Palo Alto, California 94303

Steven Lazarus

  

Managing General Partner
ARCH Venture Partners, L.P.

  

ARCH Venture Partners, L.P.
8725 W. Higgins Road, Suite 290
Chicago, Illinois 60631

Gilbert S. Omenn

  

Professor of Internal Medicine,
Human Genetics and Public Health
University of Michigan

  

University of Michigan Medical School
1150 W. Medical Center Drive
Room A510, MSRB 1 Building
Ann Arbor, Michigan 48109-0656

Judith C. Pelham

  

President and Chief Executive Officer
Trinity Health

  

Trinity Health
27870 Cabot Drive
Novi, Michigan 48377-2920

J. Paul Reason

  

President and Chief Operating Officer
Metro Machine Corporation

  

Metro Machine Corporation
200 Ligon Street
Norfolk, Virginia 23523

Donald B. Rice

  

President and Chief Executive Officer
Agensys, Inc.

  

Agensys, Inc.
1545 17th Street
Santa Monica, California 90404

Kevin W. Sharer

  

Chairman of the Board, Chief Executive Officer and
President
Amgen Inc.   

Amgen Inc.
One Amgen Center Drive
Thousand Oaks, California 91320-1799

Patricia C. Sueltz

  

Executive Vice President,
Sun Services
Sun Microsystems, Inc.   

Sun Microsystems, Inc.
4150 Network Circle
Menlo Park, California 94025

*  Each person listed is a citizen of the United States.
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Exhibit 1
 
PERSONAL AND CONFIDENTIAL
 February 11, 2003
 
David V. Goeddel, Ph.D., Chief Executive Officer
Tularik Inc.
Two Corporate Drive
South San Francisco, CA 94010
 
Dear Dr. Goeddel:
 

We have requested that Tularik Inc. (the “Company”) furnish us certain information in connection with our evaluation (the “Evaluation”) of the business
and prospects of the Company with regard to a possible transaction involving the Company (a “Transaction”). As a condition to, and in consideration of, the
Company furnishing the Information (as defined in Section 9 hereof), we agree as follows:
 

1.    Nondisclosure of Information.  Without the prior written consent of the Company, the Information will not be used other than in connection with our
Evaluation of a possible Transaction. Without the prior written consent of the Company, the Information will be kept confidential by us and will not be disclosed
by us to any person or entity, other than to those of our Representatives (as defined in Section 9 hereof) who reasonably need to know the Information in
connection with the Evaluation. We will (i) inform each of our Representatives receiving Information of the confidential nature of the Information and of this
letter agreement and its terms, (ii) cause our Representatives to treat the Information confidentially in accordance herewith, and not to use it other than in
connection with the Evaluation, and otherwise to comply herewith as if they were parties hereto, and (iii) be responsible for any disclosure or use of the
Information by our Representatives (including without limitation Representatives who subsequently become former Representatives) contrary to the terms hereof,
or any other breach hereof by any such Representative. Except with respect to disclosure required by law, without the prior written consent of the Company, we
will not, and will cause our Representatives not to, disclose to any person (1) that the Information exists or has been made available to us, (2) that discussions are
taking place concerning a possible Transaction, or that we are considering a Transaction, or (3) any other facts with respect to any discussions between us and the
Company, or any Transaction. Likewise, except with respect to disclosure required by law, without our prior written consent, the Company will not, and will
cause its Representatives not to, disclose to any person (1) that the Information has been made available to us, (2) that discussions are taking place concerning a
possible Transaction, or (3) any other facts with respect to any discussions between us and the Company, or any Transaction.
 

2.    Disclosure Compelled by Legal Proceedings or Process.  This Section 2 shall apply only with respect to Information requested or required to be
disclosed by law, regulation, stock exchange rule or as part of any legal proceedings or subpoena, civil investigative demand or other similar legal process. If we
or any of our Representatives are requested to disclose any Information, we will promptly notify the Company to permit the Company to seek a protective order
or take other action which the Company in its sole discretion deems appropriate. We will also cooperate in the Company’s efforts to obtain a protective order



Tularik Inc.
February 11, 2003
 
 
or other reasonable assurance that confidential treatment will be accorded the Information. If, in the absence of a protective order, we or any of our
Representatives are, in the opinion of our counsel, compelled as a matter of law to disclose the Information pursuant to any law, regulation or stock exchange rule
or in any proceeding or pursuant to legal process, we may disclose to the party compelling disclosure only the part of the Information as is required by law to be
disclosed (in which case, prior to such disclosure, we will advise and consult with the Company and its counsel as to such disclosure and the nature and wording
of such disclosure) and we will use our reasonable best efforts to obtain confidential treatment therefor.
 

3.    Treatment of Information.  We will keep a record in reasonable detail of the Information furnished to us and of the location of the Information. As soon
as possible upon the Company’s written request or upon the termination of the Evaluation by us or the Company, we and our Representatives will return to the
Company (or, at our option, destroy) all tangible Information that has been provided to us and any copies thereof, and will destroy (or, at our option, return to the
Company) all Information prepared by us or our Representatives; provided that we may keep one copy of the Information (including Information prepared by us
or our Representatives) for our legal files for the sole purpose of ensuring compliance with the obligations contained herein. Such destruction (or return) will be
confirmed by us in writing to the Company. Without limiting the Company’s rights or remedies with respect to any failure to comply with the foregoing, any
Information not so destroyed (or returned) will remain subject to this letter agreement.
 

4.    Exceptions.  This letter agreement will not apply to all or any such portions of the Information that (a) are or become generally available to the public
other than through any action or omission by us or our Representatives, (b) are or become available to us on a non-confidential basis from a source, other than the
Company or its Representatives, which to our knowledge, after reasonable inquiry, is not prohibited from disclosing such portions to us by a contractual, legal or
fiduciary obligation, (c) we already possess, predating receipt thereof from the Company, provided such Information is not already the subject of a non-disclosure
or confidentiality agreement between us and the Company, (d) are independently developed by us or our Representatives without reference to the Information or
(e) are required by law to be disclosed.
 

5.    No Warranty of Accuracy.  We understand that the Company will endeavor to include in the Information materials it believes to be relevant for the
Evaluation, but we acknowledge that neither the Company nor any Company Representative, except as may be provided in a Definitive Agreement (as defined in
Section 7 hereof), has made or makes any representation or warranty as to the accuracy or completeness of any Information. We agree that neither the Company
nor any of its Representatives will have, except as may be provided in a Definitive Agreement, any liability to us or our Representatives resulting from the use of
the Information by us or any of our Representatives.
 

6.    Certain Actions.  (a) During the course of the Evaluation, neither we nor our Representatives will, without authorization from the Company or any of
its authorized Representatives, initiate contact with any director, officer or employee of the Company, other than the Chief Executive Officer of the Company, for
purposes relating to the Evaluation. The foregoing shall not prohibit contact unrelated to the Evaluation made in the ordinary course of
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business or contacts made to designated Representatives of the Company. If the Evaluation is terminated by us or by the Company, we and our Representatives
will cease all such contacts made for purposes of the Evaluation (other than contacts with the Chief Executive Officer of the Company), whether or not previously
authorized, until the end of the Standstill Period.
 

(b) Except as previously disclosed by us to the Company in writing, we do not beneficially own any securities entitled to be voted generally in the election
of directors of the Company or any direct or indirect options or other rights to acquire any such securities (“Voting Securities”). We agree that for a period of two
years from the date of this letter agreement (the “Standstill Period”), except pursuant to the terms of a specific written request from the Company, or except as
otherwise approved by the Company’s Board of Directors, neither we, nor any of our Representatives as a principal, will (or will assist or encourage others to) (1)
propose or publicly announce or otherwise disclose an intent to propose, or enter into or agree to enter into, singly or with any other person or directly or
indirectly, any form of business combination, acquisition, restructuring, recapitalization or other transaction relating to the Company or any majority-owned
affiliate thereof, (2) publicly make or announce, or otherwise disclose an intent to propose, any demand, request or proposal to amend, waive or terminate any
provision of this letter agreement, (3) acquire, or offer, propose, seek or agree to acquire, by purchase or otherwise, ownership (including as a beneficial owner) of
any Voting Securities or other securities, assets or businesses of the Company or any of its majority-owned affiliates, or any options or other rights to acquire any
such ownership from a third party or otherwise, (4) make, or in any way participate in, any solicitation of proxies with respect to any Voting Securities (including
by the execution of action by written consent) or take any similar action with respect to any Voting Securities, become a participant in any election contest with
respect to the Company, seek to advise or influence any person with respect to any Voting Securities, or demand a copy of the Company’s list of its stockholders
or other books and records, (5) participate in or encourage the formation of any group which owns or seeks or offers to acquire beneficial ownership of any Voting
Securities or which seeks to affect control of the Company or for the purpose of circumventing any provision of this subsection 6(b), (6) otherwise act, alone or in
concert with others (including by providing financing for another person), to seek, offer or propose to control or influence, in any manner, the management, Board
of Directors or policies of the Company, (7) enter into any discussions, negotiations, arrangements or understandings with any third party with respect to any of
the foregoing, or (8) disclose any intention, plan or arrangement inconsistent with the foregoing.
 
Notwithstanding any of the above restrictions, nothing shall prohibit the purchase, holding and/or sale by us of less than 5% of the Voting Securities and/or other
relationships between the Company and us in the ordinary course of business (i.e. licensing and other comparable transactions).
 
Notwithstanding any of the above restrictions, if the Company has entered or enters into a confidentiality agreement with a third party for the purpose of enabling
such third party to evaluate and negotiate a possible negotiated business combination transaction with the Company, and (i) the standstill period set forth in such
confidentiality agreement (during which the applicable standstill restrictions set forth in such confidentiality agreement remain in effect) is shorter than the
Standstill Period, then the Company will enter into an amendment to this letter agreement pursuant to which the Standstill Period will conform to the standstill
period contained
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in such confidentiality agreement; or (ii) such confidentiality agreement does not contain standstill restrictions comparable to those contained in this Section 6(b)
(in other words, such confidentiality agreement contains no such provisions or contains provisions less restrictive than those contained in this Section 6(b) or
contains a provision suspending or terminating the standstill restrictions under certain specified circumstances), then the Company will enter into an amendment
to this letter agreement pursuant to which the standstill provisions contained in this Section 6(b) will be modified to be comparable to the standstill restrictions
contained in such confidentiality agreement (or deleted if such confidentiality agreement does not contain any standstill restrictions) or a provision comparable to
such suspension or termination provision will be added to this letter agreement, as the case may be.
 
In the event that the Board of Directors of the Company has determined to sell or seek offers to purchase control of the Company in the exercise of its fiduciary
duties under Delaware law in a Revlon transaction, the obligations of Section 6(b) shall terminate immediately:
 
 a.  Upon the announcement or commencement of any proposal or offer to acquire more than 20% of the outstanding Voting Securities.
 b.  Upon any acquisition or proposed acquisition of more than 20% of the outstanding Voting Securities.
 c.  Upon the proposal, disclosure or initiation of any transaction of the type described in Section 6(b)(1).
 
Notwithstanding anything to the contrary in this Agreement, it is understood and agreed that the restrictions set forth in Section 6(b) shall not apply to any
transaction between Amgen Inc. or its affiliates and ZKB Pharma Vision AG, Zurich Cantonalbank and/or any of their affiliates (each, a “Selling Stockholder”).
During the Standstill Period, we will notify the Company in the event we make any written proposal to a Selling Stockholder to purchase Voting Securities.
 

7.    Certain Obligations Only in Definitive Agreement.  No agreement providing for any Transaction will be deemed to exist unless and until a definitive
agreement therefor has been executed and delivered by the Company, us or one or more of our affiliates, and each of the other parties thereto (a “Definitive
Agreement”). Unless and until a Definitive Agreement has been so executed and delivered, neither party or any of its Representatives has any legal obligation of
any kind to the other party or its Representatives with respect to any Transaction, whether because of this letter agreement or any other written or oral expression
with respect to any Transaction or otherwise, except, in the case of this letter agreement, for the matters specifically agreed to herein. The Company and its
Representatives will be free to conduct the process for any Transaction as they in their sole discretion determine (including without limitation changing any
procedures relating to a Transaction, or negotiating with and entering into a Definitive Agreement with any other person, without in any such case prior notice to
us or any other person). We acknowledge and agree that the Company reserves the right, in its sole discretion, to reject any and all proposals made by us or our
Representatives with regard to a Transaction, and to terminate discussions and negotiations with us at any time and for any or no reason.
 

8.    General Provisions.  No failure or delay in exercising any right hereunder will operate as a waiver thereof, nor will any single or partial exercise
thereof preclude any other
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or further exercise thereof or the exercise of any other right. No document or other action purporting to have been signed on behalf of or to bind the Company will
be operative for purposes of this letter agreement unless it is in writing and is signed by the President or Chief Executive Officer of the Company while such
persons were still in office. This letter agreement will be binding on and inure to the benefit of the parties hereto and their respective successors and assigns.
Money damages would not be a sufficient remedy for any violation of the terms of this letter agreement and, accordingly, the Company will be entitled to seek
specific performance and injunctive relief as remedies for any violation, in addition to all other remedies available at law or equity. If a court of competent
jurisdiction determines in a final, nonappealable order that this letter agreement has been breached by us or our Representatives, then we will reimburse the
Company for its reasonable costs and expenses (including, without limitation, legal fees and expenses) incurred in connection with all such litigation or otherwise
in connection with asserting or enforcing its rights in respect of such breach. Each party consents to personal jurisdiction in any action brought in any federal or
state court within the State of California having subject matter jurisdiction in the matter for purposes of any action arising out of this letter agreement. This letter
agreement will be governed by and construed in accordance with the laws of the State of California, without giving effect to the principles of conflict of laws
thereof. This letter agreement contains the entire agreement between us and the Company concerning the subject matter hereof. Section headings herein contained
shall be disregarded in the construction and interpretation hereof.
 

9.    Certain Definitions.  For purposes of this letter agreement, (a) the term “Definitive Agreement” does not include a non-binding letter of intent or any
other preliminary written agreement, whether or not executed, nor does it include any actual or purported written or oral acceptance of any offer or bid, (b) the
terms or phrases “affiliate,” “beneficial owner,” “election contest,” “equity security,” “group,” “participant,” “person,” “proxy,” “security,” and “solicitation” (and
the plurals thereof) will be ascribed the meaning of such terms under the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated
thereunder, (c) as used in Section 6 hereof, the term “we,” “us,” and “our” includes Amgen Inc. and its affiliates, (d) the term “Information” means all
confidential or proprietary information about the Company or any of its affiliates (whether written or oral or in electronic or other form and whether prepared by
the Company, its advisers or otherwise) that is or has been furnished to us or any of our Representatives by the Company, any of its affiliates, or any of their
respective Representatives, together with all written or electronically stored documentation prepared by us or our Representatives based on or reflecting, in whole
or in part, such information, and (e) the term “Representatives”, as to any person, means any of such person’s affiliates, and its and their respective directors,
officers, employees, representatives (including, without limitation, attorneys, accountants and financial and other advisers) or agents.
 

10.    Term.  This letter agreement shall cover Information disclosed from the date hereof to July 1, 2003 and this letter agreement shall terminate on such
date (or such earlier date, if any, that the Information is returned or destroyed pursuant to Section 3) but the obligations applicable to the Information shall survive
and continue in full force and effect for a period of five (5) years from the date hereof and the obligations set forth in Section 6 shall survive and continue in full
force and effect for the period set forth therein.
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Please sign and return one copy of this letter agreement to evidence your acceptance of and agreement to the foregoing, whereupon this letter agreement
will become the binding obligation of each of the undersigned.
 

AMGEN INC.
  
 By: /s/ Scott J. Foraker

Name: Scott J. Foraker
Title: Vice President, Licensing

 
Accepted and agreed to as of
the date first above written:
 
TULARIK INC.
  
  
By: /s/ David V. Goeddel

Name: David V. Goeddel
Title: Chief Executive Officer



 
 
PERSONAL AND CONFIDENTIAL
 

May 21, 2003
 
David V. Goeddel, Ph.D., Chief Executive Officer
Tularik Inc.
Two Corporate Drive
South San Francisco, CA 94010
 
Dear Dr. Goeddel:
 Reference is made to the letter agreement dated February 11, 2003 (the “Confidentiality Agreement”) between Amgen Inc. (“Amgen”) and Tularik Inc. (the
“Company”). This letter amendment hereby amends the Confidentiality Agreement to provide that the prohibitions, restrictions and other terms and conditions
contained in Section 6 of the Confidentiality Agreement shall not apply to any acquisition by Amgen of any securities of the Company pursuant to that certain
Stock Purchase Agreement dated as of the date hereof by and between the Company and Amgen.
 

Except as otherwise expressly set forth in this letter amendment, no other terms or provisions of the Confidentiality Agreement are modified or amended.
 

Please sign and return one copy of this letter amendment to evidence your acceptance of and agreement to the foregoing, whereupon this letter amendment
will become the binding obligation of each of the undersigned.
 

AMGEN INC.

By: /s/ Scott J. Foraker

Name: Scott J. Foraker
Title: Vice President, Licensing

 
Accepted and agreed to as of
the date first above written:
 
TULARIK INC.

By:
 

/s/ David V. Goeddel

 
 

Name: David V. Goeddel
Title: Chief Executive Officer



 
Exhibit 2

 
STOCK PURCHASE AGREEMENT

 
This Stock Purchase Agreement (this “Agreement”), dated as of May 21, 2003, is between AMGEN INC., a Delaware corporation (“Buyer”), and ZKB

PHARMA VISION AG, a Swiss corporation (“Seller”).
 

RECITALS
 

A. WHEREAS, Seller is the record and beneficial owner of 8,280,000 shares and the beneficial owner of an additional 3,078,238 shares (together, the
“Seller Shares”) of the issued and outstanding shares of common stock, par value $0.001 per share (the “Common Stock”), of Tularik Inc., a Delaware
corporation (the “Company”).
 

B. WHEREAS, Seller desires to sell to Buyer, and Buyer desires to purchase from Seller, 9,000,000 of the Seller Shares (the “Shares”), pursuant to the
terms and conditions set forth in this Agreement.
 

C. WHEREAS, it is the intention of the parties hereto that, upon consummation of the purchase and sale of the Shares pursuant to this Agreement, Buyer
shall own all of the Shares free and clear of all rights or adverse claims or contingencies.
 

NOW, THEREFORE, in consideration of the premises and the promises, covenants and obligations of the parties contained herein, and intending to be
bound hereby, the parties hereto agree as follows:
 ARTICLE 1

Purchase and Sale
 

1.1 Purchase and Sale of the Shares. Subject to the terms and conditions set forth in this Agreement and in reliance upon the representations and warranties
contained herein, Buyer agrees to purchase from Seller and Seller agrees to sell, assign, transfer and deliver to Buyer Six Million (6,000,000) of the Shares (the
“First Shares”) at the First Closing (as defined in Section 1.4 below) and Three Million (3,000,000) of the Shares (the “Second Shares”) at the Second Closing (as
defined in Section 1.5 below). Seller shall cause the delivery of the First Shares at the First Closing and of the Second Shares at the Second Closing to be effected
through electronic transfer (free through The Depository Trust Company) to the brokerage account(s) designated in writing by Buyer to Seller not less than two
(2) business days prior to the applicable Closing (as defined in Section 1.5). Seller agrees and warrants that the respective Shares, when sold, shall be transferred
to Buyer without legend and shall be free and clear of any security interest, pledge, mortgage, lien, tax, proxy, charge, adverse claim of ownership or use,
restriction on transfer (such as a right of first refusal or other similar rights), restriction on the resale, use, voting, receipt of income or other exercise of any
attributes of ownership (other than any U.S. securities laws restrictions on transfer due to Buyer being an “affiliate”, as such term is defined in Rule 501 of the
Securities Act of 1933, as amended (the “Securities Act”), of the Company), defect of title, or other encumbrance of any kind or character or other rights of any
kind whatsoever entitling any Person (as defined in Section 10.12 hereof) to purchase or acquire an interest in any of the transferred Shares or restricting their
transfer in accordance with this Agreement (collectively, “Encumbrances”).



 
1.2 Purchase Price. The purchase price for the First Shares shall be Forty-Five Million Dollars (US $45,000,000.00) (the “First Purchase Price”) and shall

be paid at the First Closing by wire transfer of immediately available funds to Seller’s account designated in writing by Seller to Buyer not less than two (2)
business days prior to the First Closing. The purchase price for the Second Shares shall be Twenty-Two Million Five Hundred Thousand Dollars (US
$22,500,000.00) (the “Second Purchase Price”) and shall be paid at the Second Closing by wire transfer of immediately available funds to Seller’s account
designated in writing by Seller to Buyer not less than two (2) business days prior to the Second Closing.
 

1.3 Registration Rights. Seller hereby assigns to Buyer, effective as of the First Closing with respect to the First Shares and as of the Second Closing with
respect to the Second Shares, all rights and interests of Seller in, to and under the Amended and Restated Registration Rights Agreement dated August 15, 1999
by and among the Company, Seller and the other parties thereto (the “Registration Rights Agreement”) with respect to the First Shares and the Second Shares,
respectively, including Seller’s rights transferable under Section 11 of the Registration Rights Agreement with respect to such Shares. Seller agrees that to the
extent that Seller has rights to require the Company to register any of the Seller Shares for resale under U.S. securities laws, such rights shall first attach to the
First Shares and shall be assigned to Buyer at the First Closing and, to the extent Seller’s rights apply to a greater number of Seller Shares than the number of
First Shares, the remaining rights shall attach to the Second Shares and shall be assigned to Buyer at the Second Closing and, to the extent Seller’s rights apply to
a greater number of Seller Shares than the Shares, any remaining rights shall attach to Seller Shares other than the Shares and be retained by Seller.
 

1.4 First Closing. The consummation of the purchase and sale of the First Shares as contemplated in this Agreement (the “First Closing”) and the delivery
of all documents contemplated to be delivered at the First Closing shall take place at the offices of Latham & Watkins, 650 Town Center Drive, 20th Floor, Costa
Mesa, California 92626, on the date on which all conditions to the obligations of the parties to consummate the transactions hereunder regarding the First Shares
shall have been satisfied and/or waived, or such other place or later time as Buyer and Seller shall agree. For tax and accounting purposes, the First Closing shall
be deemed to have occurred at 12:01 a.m., Los Angeles, California time on the date on which the First Closing occurs.
 

1.5 Second Closing. The consummation of the purchase and sale of the Second Shares as contemplated in this Agreement (the “Second Closing”) and the
delivery of all documents contemplated to be delivered at the Second Closing shall take place at the offices of Latham & Watkins, 650 Town Center Drive, 20th

Floor, Costa Mesa, California 92626, on the date on which all conditions to the obligations of the parties to consummate the transactions hereunder regarding the
Second Shares shall have been satisfied and/or waived, or such other place or later time as Buyer and Seller shall agree. For tax and accounting purposes, the
Second Closing shall be deemed to have occurred at 12:01 a.m., Los Angeles, California time on the date on which the Second Closing occurs. Each of the First
Closing and the Second Closing may be referred to herein as a “Closing”.
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ARTICLE 2

Representations and Warranties of Seller
 

Seller represents and warrants to Buyer as of the date hereof and as of the date of each Closing as follows:
 2.1 Organization, Standing, Powers and Authorization. Seller is a corporation duly organized, validly existing and in good standing under the laws of
Switzerland. Seller has full legal right, power, authority and capacity to execute and deliver this Agreement and to perform its obligations under this Agreement
and any document contemplated to be delivered hereby. The execution and delivery of, and the performance and consummation of the transactions contemplated
by, this Agreement have been duly authorized by all requisite corporate action of Seller, and no approval of the stockholders of Seller is required in connection
therewith. This Agreement constitutes the valid and legally binding obligation of Seller, enforceable against Seller in accordance with its terms.
 

2.2 Compliance with Laws; Legal Consents. All consents, approvals, authorizations and all other requirements prescribed by any law, rule or regulation
which must be obtained or satisfied by Seller in order to permit the consummation of the transactions contemplated hereby and which are necessary for the
execution and delivery by Seller of this Agreement have been, or prior to the Closing for which such consent, approval, authorization or requirement is necessary,
will be, obtained and satisfied.
 

2.3 Title to Stock. As of the date hereof, Seller is, and at the First Closing Seller will be, the record and beneficial owner of 8,280,000 of the Shares and the
beneficial owner of 720,000 of the Shares, in each case free and clear of all Encumbrances. At the Second Closing, Seller will be the record and beneficial owner
of 2,280,000 of the Second Shares and the beneficial owner of 720,000 of the Second Shares, in each case free and clear of all Encumbrances. The delivery to
Buyer of the First Shares at the First Closing and the Second Shares at the Second Closing pursuant to the provisions of this Agreement will transfer to Buyer
ownership thereof, free and clear of all Encumbrances. Assuming (i) Buyer purchases the Shares to be purchased on each Closing Date from Seller and makes
payment therefor as provided herein, (ii) Buyer has not created any adverse claim (within the meaning of Section 8-105 of the Uniform Commercial Code as in
effect from time to time in the State of New York (the “UCC”)) or permitted to exist any adverse claim applicable to it, solely as a result of its actions (other than
solely by virtue of consummation of the transactions contemplated herein) or business, in each case, with respect to such Shares and (iii) Buyer has such Shares
credited to its securities account maintained with a securities intermediary (within the meaning of Section 8-102(a)(14)), Buyer will have acquired a securities
entitlement (within the meaning of Section 8-102(a)(17) of the UCC) to such Shares, and no action based on an adverse claim may be asserted against Buyer with
respect to such security entitlement.
 

2.4 No Conflict. The execution and delivery of this Agreement by Seller, the fulfillment of Seller’s obligations and undertakings hereunder and the
consummation by Seller of the transactions contemplated hereby does not and will not violate or conflict with any provision of (i) any applicable law, ordinance,
rule or regulation of any governmental body, (ii) the charter, bylaws or similar operative documents of Seller, or (iii) any judgment, decree, writ, injunction,
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order or award of any arbitration panel, court or governmental authority, except in each such case for any such violation or conflict that has no material adverse
effect on the consummation by Seller of the transactions contemplated hereby.
 

2.5 Securities Law Compliance.
 (a) The Shares will be transferred to Buyer in transactions duly registered under the Securities Act, pursuant to that certain Registration Statement on
Form S-3 (Registration No. 333-102637) (the “Registration Statement”) originally filed by the Company with the Securities and Exchange Commission (the
“Commission”) on January 22, 2003. The Registration Statement has been declared effective under the Securities Act and, to Seller’s knowledge, the Registration
Statement is not proposed to be amended, no order suspending the effectiveness of the Registration Statement has been issued under the Securities Act and no
proceedings for that purpose have been instituted or are pending or, to the actual knowledge of Seller, contemplated by the Commission.
 (b) Seller has delivered to Buyer the prospectus included in the Registration Statement as filed with the Commission pursuant to Rule 424(b)(3) of the
Securities Act on April 24, 2003 (the “Prospectus”) and each other form of prospectus and any amendments thereto relating to the Shares subsequently filed with
the Commission.
 (c) The sale of the Shares pursuant hereto is not prompted by any material information concerning the Company or any of its subsidiaries which is not
set forth in the Prospectus (except information provided to Seller by Buyer in connection with the negotiation of this Agreement).
 

2.6 Sophisticated Seller. Seller has such knowledge, sophistication and experience in business and financial matters that it is capable of evaluating the
merits and risks of the transactions contemplated by this Agreement.
 

2.7 Registration Rights. Except to the extent transferred to Buyer under this Agreement, Seller has rights under the Registration Rights Agreement to
require the Company to register up to 8,280,000 of the Seller Shares for resale under the U.S. securities laws, and Seller has not exercised any such rights under
the Registration Rights Agreement and no such rights have been terminated, except that Seller has exercised one such right under Section 4 of the Registration
Rights Agreement. Seller does not have any rights relating to the registration of all or any portion of the Shares under the U.S. securities laws, other than its rights
under the Registration Rights Agreement.
 

2.8 Broker’s or Finder’s Fees. No agent, broker, Person or firm acting on behalf of Seller is, or will be, entitled to any commission or broker’s or finder’s
fees in connection with any of the transactions contemplated by this Agreement from (i) Buyer or (ii) any (a) Person that directly, or indirectly through one or
more intermediaries, controls, is controlled by, or is under common control with Buyer; or (b) trust or estate in which Buyer beneficially holds greater than 20%
of the interests or as to which Buyer serves as a trustee or in another fiduciary capacity (the foregoing (a) and (b) being referred to herein as a “Buyer’s Affiliate”).
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ARTICLE 3

Representations and Warranties of Buyer
 

Buyer represents and warrants to Seller as of the date hereof and as of the date of each Closing:
 3.1 Organization, Standing, Powers and Authorization. Buyer is a corporation duly organized, validly existing, and in good standing under the laws of the
State of Delaware. Buyer has the corporate power, authority and capacity to execute and deliver this Agreement and to perform its obligations under this
Agreement and any document contemplated to be delivered hereby. The execution and delivery of, and the performance and consummation of the transactions
contemplated by, this Agreement have been duly authorized by all requisite corporate action of Buyer. This Agreement constitutes the valid and legally binding
obligation of Buyer, enforceable against Buyer in accordance with its terms.
 

3.2 Compliance with Laws; Legal Consents. All consents, approvals, authorizations and all other requirements prescribed by any law, rule or regulation
which must be obtained or satisfied by Buyer in order to permit the consummation of the transactions contemplated hereby and which are necessary for the
execution and delivery by Buyer of this Agreement, have been, or prior to the Closing for which such consent, approval, authorization or requirement is necessary
will be, obtained and satisfied.
 

3.3 No Conflict. The execution and delivery of this Agreement by Buyer, the fulfillment of Buyer’s obligations and undertakings hereunder and the
consummation by Buyer of the transactions contemplated hereby does not and will not violate or conflict with any provision of (i) any applicable law, ordinance,
rule or regulation of any governmental body, (ii) the certificate of incorporation (as amended) or bylaws (as amended) of Buyer, or (iii) any judgment, decree,
writ, injunction, order or award of any arbitration panel, court or governmental authority, except in each such case for any such violation or conflict that has no
material adverse effect on the consummation by Buyer of the transactions contemplated hereby.
 

3.4 Receipt of Prospectus. Buyer has received a copy of the Prospectus from Seller.
 

3.5 Sophisticated Buyer. Buyer has such knowledge, sophistication and experience in business and financial matters that it is capable of evaluating the
merits and risks of the transactions contemplated by this Agreement.
 

3.6 Broker’s or Finder’s Fees. No agent, broker, Person or firm acting on behalf of Buyer is, or will be, entitled to any commission or broker’s or finder’s
fees in connection with any of the transactions contemplated by this Agreement from (i) Seller or (ii) any (a) Person that directly, or indirectly through one or
more intermediaries, controls, is controlled by, or is under common control with Seller; or (b) trust or estate in which Seller beneficially holds greater than 20% of
the interests or as to which Seller serves as a trustee or in another fiduciary capacity (the foregoing (a) and (b) being referred to herein as a “Seller’s Affiliate”).
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ARTICLE 4

Covenants of Seller
 

Seller covenants and agrees with Buyer that from and after the date hereof:
 4.1 Consents. Seller shall use its reasonable best efforts to procure, in a timely manner upon reasonable terms and conditions, all consents and approvals,
complete all filings, registrations and certificates, and satisfy all other requirements prescribed by law, which are necessary to consummate the transactions
contemplated in this Agreement.
 

4.2 Cooperation. Seller shall cooperate fully, completely and promptly with Buyer in connection with satisfying all conditions to, and effecting the
transactions contemplated by, this Agreement.
 

4.3 Representations and Warranties. Seller shall not cause or permit any of its representations and warranties made in this Agreement to be untrue or
incomplete in any material respect on the date of each Closing.
 

4.4 Further Assurances. Seller agrees to use its reasonable best efforts to take, or cause to be taken, any appropriate action, and do, or cause to be done, all
things necessary, proper or advisable under any applicable law to consummate and make effective the sale and assignment of the Shares contemplated by this
Agreement as promptly as practicable after the date hereof.
 

ARTICLE 5
Covenants of Buyer

 
Buyer covenants and agrees with Seller that from and after the date hereof:

 5.1 Consents. Buyer shall use its reasonable best efforts to procure, in a timely manner upon reasonable terms and conditions, all consents and approvals,
complete all filings, registrations and certificates, and satisfy all other requirements prescribed by law, which are necessary to consummate the transactions
contemplated in this Agreement.
 

5.2 Cooperation. Buyer shall cooperate fully, completely and promptly with Seller in connection with satisfying all conditions to, and effecting the
transactions contemplated by, this Agreement.
 

5.3 Representations and Warranties. Buyer will not cause or permit any of its representations and warranties made in this Agreement to be untrue or
incomplete in any material respect on the date of each Closing.
 

5.4 Further Assurances. Buyer agrees to use its reasonable best efforts to take, or cause to be taken, any appropriate action, and do, or cause to be done, all
things necessary, proper or advisable under any applicable law to consummate and make effective the sale and assignment of the Shares contemplated by this
Agreement as promptly as practicable after the date hereof.
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ARTICLE 6

Conditions to Obligations of Buyer
 

The obligations of Buyer to consummate the transactions to be completed at each Closing under this Agreement shall be subject to the satisfaction of each
of the following conditions at or before the applicable Closing, any or all of which may be waived by Buyer, in whole or in part, to the extent permitted by
applicable law:
 6.1 Representations, Warranties and Covenants. The representations and warranties of Seller contained herein shall be true and correct, in all material
respects, as of the date of such Closing and Seller shall have performed and complied, in all material respects, with all covenants and obligations required by this
Agreement to be performed or complied with by it prior to the date of such Closing. Buyer shall have received a certificate signed by an executive officer of
Seller to that effect dated as of such Closing.
 

6.2 Statutory Requirements. All statutory requirements for the valid consummation by Buyer of the transactions contemplated in this Agreement to be
consummated at such Closing shall have been fulfilled, and all authorizations, consents and approvals of all U.S. federal, state and local and non-U.S.
governmental agencies and authorities required to be obtained in order to permit the consummation by Buyer of the transactions contemplated by this Agreement
to be consummated at such Closing shall have been obtained, it being understood that as of the date of this Agreement, the only material consent of a
governmental agency or authority required for the consummation by Buyer of the transactions contemplated by this Agreement of which Buyer is aware is the
receipt of clearance under, or termination of the waiting period imposed by, the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the
rules and regulations thereunder (the “HSR Act”) as a condition to the Second Closing.
 

6.3 Delivery of Shares. At the First Closing, Buyer shall have received written confirmation, in a form reasonably satisfactory to Buyer, of the execution of
the transfer of the First Shares to Buyer’s designated brokerage account(s). At the Second Closing, Buyer shall have received written confirmation, in a form
reasonably satisfactory to Buyer, of the execution of the transfer of the Second Shares to Buyer’s designated brokerage account(s).
 

6.4 Delivery of Legal Opinion. Buyer shall have received an opinion (that is reasonably satisfactory to Buyer) of outside counsel to Seller (who is
reasonably satisfactory to Buyer), dated as of the date of the applicable Closing, substantially to the effect that, on the basis of the facts and assumptions set forth
in the opinion, such counsel is opining as to the items described in Exhibit “A”.
 

6.5 Delivery of Consent. At the First Closing, Seller shall deliver to the Buyer a copy of the written consent, attached hereto as Exhibit “B”, or such other
similar form of written consent as is reasonably satisfactory to Buyer, signed by the Company.
 

6.6 Delivery of Tax Certification. At or before each Closing, Seller shall deliver, or cause the Company to deliver, to Buyer a certification properly
executed by the Company in accordance with U.S. Treasury Regulations Section 1.897-2(h)(1), dated not more than 30 days prior to the date of such Closing, to
the effect that the shares of capital stock of the
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Company do not constitute “United States real property interests” under Section 897(c) of the Internal Revenue Code of 1986, as amended, for purposes of
establishing an exemption from withholding under U.S. Treasury Regulations Section 1.1445-2(c)(3). At each Closing, Seller shall also provide, or cause the
Company to provide, to Buyer evidence that the Company has complied with any notice requirement pursuant to U.S. Treasury Regulations Section 1.897-2(h)
(2).
 

6.7 Other Documents. Seller shall have executed and delivered all other documents necessary or reasonably desirable for the consummation of the
transactions contemplated by this Agreement to be consummated at such Closing.
 

ARTICLE 7
Conditions to Obligations of Seller

 
The obligations of Seller to consummate the transactions to be completed at each Closing under this Agreement shall be subject to the satisfaction of each

of the following conditions at or before the applicable Closing, any or all of which may be waived by Seller, in whole or in part, to the extent permitted by
applicable law:
 7.1 Representations, Warranties and Covenants. The representations and warranties of Buyer contained herein shall be true and correct, in all material
respects, as of the date of such Closing and Buyer shall have performed and complied, in all material respects, with all covenants and obligations required by this
Agreement to be performed or complied with by it prior to the date of such Closing. Seller shall have received a certificate signed by an executive officer of
Buyer to that effect dated as of such Closing.
 

7.2 Statutory Requirements. All statutory requirements for the valid consummation by Seller of the transactions contemplated in this Agreement to be
consummated at such Closing shall have been fulfilled, and all authorizations, consents and approvals of all U.S. federal, state and local and non-U.S.
governmental agencies and authorities required to be obtained in order to permit the consummation by Seller of the transactions contemplated by this Agreement
to be consummated at such Closing shall have been obtained, it being understood that as of the date of this Agreement the only material consent of a
governmental agency or authority required for the consummation by Seller of the transactions contemplated by this Agreement of which Seller is aware is the
receipt of clearance under, or termination of the waiting period imposed by, the HSR Act as a condition to the Second Closing.
 

7.3 Delivery of Purchase Price. At the First Closing, Seller shall have received confirmation, in a form reasonably satisfactory to Seller, of the execution of
the wire transfer of the First Purchase Price to Seller’s designated account. At the Second Closing, Seller shall have received confirmation, in a form reasonably
satisfactory to Seller, of the execution of the wire transfer of the Second Purchase Price to Seller’s designated account.
 

7.4 Other Documents. Buyer shall have executed and delivered all other documents necessary or reasonably desirable for the consummation of the
transactions contemplated by this Agreement to be consummated at such Closing.
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ARTICLE 8
Termination

 
8.1 Termination. This Agreement may be terminated (i) at any time prior to the Second Closing by (A) the mutual written consent of Buyer and Seller, (B)

either party upon ten (10) days prior written notice in the event of a material breach of this Agreement by the other party or (C) either party in the event a
condition to that party’s obligation to close has not been satisfied or waived on or before August 31, 2003 or (ii) after the First Closing and at any time prior to the
Second Closing by (A) Buyer at any time following the conclusion of the initial thirty day waiting period triggered by the filing of Notification and Report Forms
under the HSR Act, provided that clearance of, or termination of the waiting period with respect to, the transactions contemplated by this Agreement (the “HSR
Approval”) from the U.S. Federal Trade Commission (“FTC”) or Antitrust Division of the U.S. Department of Justice (“DOJ”) under the HSR Act has not been
obtained or (B) either party in the event the FTC or DOJ seeks formally, through administrative or judicial complaint, to enjoin the transactions contemplated
under this Agreement. Any termination of this Agreement shall have the effect set forth in Section 8.2 and Section 8.3 below, provided that in no event shall the
consummation of the transactions at the First Closing be rescinded if such termination occurs following the date of the First Closing.
 

8.2 Effect of Termination for Timing Reasons. In the event that this Agreement is terminated pursuant to subclause (ii) of Section 8.1, or pursuant to
subclause (i)(C) of Section 8.1 as a result of the HSR Approval not being obtained, the following provisions shall apply:
 (a) There shall be established a “Reimbursement Period” beginning on the date this Agreement is terminated and ending on the earlier of (i) that date
which is the same number of days after the date of such termination as the number of days between the date on which the waiting period under the HSR Act
commenced for the transactions contemplated by this Agreement and the date of such termination and (ii) a date, if any, on which Seller has sold at least
3,000,000 shares of Common Stock following the date of such termination.
 (b) During the Reimbursement Period (i) Seller shall be permitted to sell all or any portion of the Second Shares for cash to one or more third parties
that are not a Seller’s Affiliate in a bona fide transaction or series of bona fide transactions for value determined on an arm’s length basis (the number of Second
Shares sold in such transactions during the Reimbursement Period being referred to as the “Sold Shares” and the amount of consideration paid to Seller for such
Sold Shares in such transactions being referred to as the “Sold Share Consideration”); (ii) to the extent Seller sells any of the Sold Shares, Seller shall use its
reasonable best efforts to maximize the Sold Share Consideration; and (iii) to the extent that Seller has satisfied its obligation set forth in the foregoing (ii), Buyer
shall be obligated to reimburse Seller for the Reimbursement Amount (as defined in Section 8.2(c)), if any.
 (c) The “Reimbursement Amount” shall be determined by multiplying (A) 0.5 by (B) the number of Sold Shares and multiplying the resulting number
by (C) the lesser of (x) $1.50 and (y) the difference between (1) $7.50 and (2) the Average Sold Share Stock Price, provided that if the Average Sold Share Stock
Price is equal to or greater than $7.50, the Reimbursement Amount shall be zero. For purposes of calculating the Reimbursement Amount,
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the “Average Sold Share Stock Price” shall be determined by dividing the total Sold Share Consideration by the number of Sold Shares.
 (d) Within fifteen days following the end of the Reimbursement Period, Seller shall provide Buyer with written notice (the “Reimbursement Notice”)
of (i) the number of Sold Shares sold by Seller during the Reimbursement Period, (ii) a schedule detailing the determination of the Sold Share Consideration, a
calculation of the Reimbursement Amount, if any, and (iii) wiring instructions for an account to which Buyer shall be instructed to pay the Reimbursement
Amount, if any. Such notice shall be accompanied by documentation and evidence reasonably satisfactory to Buyer supporting the calculations in such notice. In
the event Seller shall fail to provide the Reimbursement Notice within such fifteen day period, the Reimbursement Amount shall be deemed to be zero. Within ten
days of its receipt of the Reimbursement Notice, Buyer shall pay the Reimbursement Amount to Seller by wire transfer of immediately available funds to Seller’s
account designated in the Reimbursement Notice.
 (e) Following the end of the Reimbursement Period, Seller shall be permitted dispose of the Second Shares in any manner it desires and Buyer shall be
under no obligation to provide any reimbursement with respect to such shares.
 

8.3 Effect of Termination for Other Reasons. In the event that this Agreement shall be terminated pursuant to Section 8.1, all further obligations of the
parties hereto under this Agreement (other than pursuant to Section 8.2 and Section 10.8, each of which shall continue in full force and effect) shall terminate
without further liability or obligation of either party to the other party hereunder; provided that, no party shall be released from liability accrued hereunder prior to
the date of termination.
 

ARTICLE 9
Survival of Representations, Warranties and Covenants; Indemnification

 
9.1 Survival. Each of the parties’ representations, warranties, covenants and agreements set forth in this Agreement shall survive the Closing for the full

applicable statute of limitations.
 

9.2 Indemnity by Seller. Seller shall indemnify and hold Buyer harmless from and against, and shall pay to Buyer the full amount of, any actual loss, claim,
damage, liability or expense (including reasonable attorneys’ fees) (hereafter referred to as a “Claim”) resulting to Buyer from any inaccuracy in any
representation or warranty, or any breach of any covenant or agreement, by Seller contained in this Agreement.
 

9.3 Indemnity by Buyer. Buyer shall indemnify and hold Seller harmless from and against, and shall pay to Seller the full amount of, any Claim resulting to
Seller from any inaccuracy in any representation or warranty, or any breach of any covenant or agreement, by Buyer contained in this Agreement.
 

9.4 Remedies. Upon the occurrence of any event for which Seller or Buyer is entitled to indemnification under this Agreement, such party shall have all the
rights and remedies in law and in equity available to it.
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ARTICLE 10
Miscellaneous

 
10.1 Entire Agreement. This Agreement, including all amendments, schedules, annexes and attachments hereto, constitutes the entire agreement of the

parties with respect to the subject matter hereof, and supersedes all prior understandings with respect to the subject matter hereof. No extension, change,
modification, addition or termination of this Agreement shall be enforceable unless in writing and signed by each party hereto.
 

10.2 Benefit and Assignment. This Agreement shall bind and benefit Buyer and its successors and assigns and Seller and its successors and assigns;
provided, however, that no party to this Agreement shall assign its rights or obligations hereunder to any Person, without the express written consent of the other
party, except that Buyer may assign this Agreement to a Buyer’s Affiliate without the consent of Seller so long as Buyer remains obligated for the satisfaction and
performance of Buyer’s obligations hereunder.
 

10.3 Notice. All notices under this Agreement shall be given (i) by personal delivery; (ii) by facsimile transmission; or (iii) by internationally recognized
overnight or other express courier services. All notices shall be effective and shall be deemed delivered (a) if by personal delivery or courier, on the date of
delivery if delivered during normal business hours of the recipient, and if not delivered during such normal business hours, on the next business day following
delivery; and (b) if by facsimile transmission, upon confirmation of receipt (provided a duplicate hard copy is promptly delivered by one of the other foregoing
means). All notices hereunder shall be sent to the respective party at its address set forth below. Either Seller or Buyer may change its address by written notice to
the other party.
 

If to Seller:
 ZKB Pharma Vision AG

Bahnhofstrasse 9
8001 Zurich
Switzerland
Attention: Bruno Schranz
Telephone: +41-1-292-37-92
Fax: +41-1-292-38-55

 
With a copy to:

 Cleary, Gottlieb, Steen & Hamilton
One Liberty Plaza
New York, New York 10006
Attention: Jeffrey D. Karpf
Telephone: (212) 225-2864
Fax: (212) 225-3999
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If to Buyer:

 Amgen Inc.
One Amgen Center Drive
Thousand Oaks, California 91320
Attention: Corporate Secretary
Telephone: (805) 447-1000
Fax: (805) 499-8011

 
With a copy to:

 Latham & Watkins
650 Town Center Drive
20th Floor
Costa Mesa, California 92626
Attention: Charles K. Ruck
Telephone: (714) 540-1235
Fax: (714) 755-8290

 
10.4 Multiple Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be an original, but all of which together

shall constitute one and the same instrument.
 

10.5 Governing Law. This Agreement shall be governed by and construed in accordance with the internal laws of the State of New York without referring
to choice of law principles.
 

10.6 Jurisdiction. Each of the parties hereto hereby irrevocably and unconditionally submits, for itself and its assets and properties, to the exclusive
jurisdiction of any New York State court, or Federal court of the United States of America, sitting within the State of New York, and any appellate court from any
thereof, in any action or proceeding arising out of or relating to this Agreement, the agreements delivered in connection herewith, or the transactions
contemplated hereby or thereby, or for recognition or enforcement of any judgment relating thereto, and each of the parties hereto hereby irrevocably and
unconditionally (i) agrees not to commence any such action or proceeding except in such courts, (ii) agrees that any claim in respect of any such action or
proceeding may be heard and determined in such New York State court or, to the extent permitted by law, in such Federal court, (iii) waives, to the fullest extent it
may legally and effectively do so, any objection which it may now or hereafter have to the laying of venue of any such action or proceeding in any such New
York State or Federal court, and (iv) waives, to the fullest extent permitted by law, the defense of an inconvenient forum to the maintenance of such action or
proceeding in any such New York State or Federal court. Each of the parties hereto hereby agrees that a final judgment in any such action or proceeding shall be
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law. Each of the parties hereto hereby
irrevocably consents to service of process in the manner provided for notices in Section 10.3 hereof. Nothing in this Agreement will affect the right of any party to
this Agreement to serve process in any other manner permitted by applicable law.
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10.7 Severability. If any provision of this Agreement or its application shall be invalid, illegal or unenforceable in any respect, the validity, legality and

enforceability of all other applications of that provision and of all other provisions and applications hereof shall not in any way be affected or impaired. If any
court shall determine that any provision of this Agreement is in any way unenforceable, such provision shall be reduced to whatever extent is necessary to make
such provision enforceable.
 

10.8 Expenses. Except as otherwise expressly provided in this Agreement, each party to this Agreement shall pay its own costs and expenses (including,
without limitation, the fees and expenses of its agents, representatives, counsel, accountants, brokers and finders) necessary to its performance of and compliance
with this Agreement. Notwithstanding the foregoing, in the event an action or suit is brought by any party hereto to enforce the terms of this Agreement, the
prevailing party shall be entitled to the payment of its reasonable attorneys’ fees and costs.
 

10.9 Waiver. No waiver or failure to insist upon strict compliance with any obligation, condition, representation, warranty, undertaking, covenant or
agreement set forth herein shall operate as a waiver of, or an estoppel with respect to, any subsequent or other failure to strictly comply, unless such waiver is set
forth expressly in writing and executed by the parties.
 

10.10 No Third-Party Beneficiary. This Agreement is for the benefit of, and may be enforced only by, Seller and Buyer and their respective successors and
permitted transferees and assignees, and is not for the benefit of, and may not be enforced by, any third party.
 

10.11 Representations and Warranties. The representations and warranties of each party contained herein shall not be deemed to be waived or otherwise
affected by any investigation made by any other party hereto.
 

10.12 Rules of Interpretation.
 (a) Within this Agreement (i) a reference to any individual, firm, trust, corporation, partnership, limited liability company, governmental entity or
business organization (a “Person”) includes such Person’s permitted successors and permitted assigns; (ii) the words “include,” “includes” and “including” are not
limiting; (iii) references to any document, instrument or agreement (a) shall include all exhibits, schedules and other attachments thereto, (b) shall include all
documents, instruments or agreements issued or executed in replacement thereof, and (c) shall mean such document, instrument or agreement, or replacement
thereof, as amended, modified and supplemented from time to time and in effect at any given time; (iv) the words “hereof,” “herein” and “hereunder” and words
of similar import when used shall refer to this Agreement as a whole and not to any particular provision of this Agreement; and (v) the headings used in this
Agreement have been inserted for convenience only, and they are not intended to be a part of or to affect the meaning or interpretation of this Agreement.
 (b) This Agreement is the result of negotiations among, and has been reviewed by, Buyer and Seller. Accordingly, this Agreement shall be deemed to
be the product
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of all parties hereto, and no ambiguity shall be construed in favor of or against any party by reason of authorship.
 

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have signed this Agreement as of the date first set forth above.

 
BUYER:    AMGEN INC., a Delaware corporation

    By:  /s/    Kevin W. Sharer

    Name:  Kevin W. Sharer

 
 

 
 

Title:
 

Chairman of the Board, Chief
Executive Officer and President

SELLER:    ZKB PHARMA VISION AG, a Swiss corporation

    By:  /s/    Hans F. Vogeli

    Name:  Hans F. Vogeli

    Title:  Chairman of the Board of Directors

    By:  /s/    Bruno Schranz

    Name:  Bruno Schranz

    Title:  Manager
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Exhibit A
 Seller’s Counsel Opinion
 
1.  Incorporation. Seller is a corporation, duly established and validly existing under the laws of Switzerland.
 2.  Corporate Power and Authority. Seller has all requisite corporate authority and power to enter into, execute and deliver the Stock Purchase Agreement and

perform its obligations thereunder. Seller has taken all necessary action to authorize the execution and delivery of the Stock Purchase Agreement and to
authorize the performance and observance of the terms and conditions of the Stock Purchase Agreement.

 3.  Obligation of Seller. The Stock Purchase Agreement has been duly executed and delivered by the Seller under the laws of New York and is a valid, binding
and enforceable agreement of the Seller except to the extent rights to indemnity under the Stock Purchase Agreement may be limited by applicable law.

 4.  Transfer of Stock. Assuming that (a) The Depository Trust Company (“DTC”) is a “clearing corporation” as defined in Section 8-102(a)(5) of the UCC, (b)
Buyer acquires its interest in the Shares it has purchased without notice of any adverse claim (within the meaning of Section 8-105 of the UCC), (c) has
made payment for the [First] [Second] Shares pursuant to the Stock Purchase Agreement and (d) has had such shares credited by book entry to a securities
account of Buyer maintained with a “securities intermediary” (as defined in Section 8-102 of the UCC) who has an account with DTC, Buyer will have
acquired a securities entitlement (within the meaning of Section 8-102(a)(17) of the UCC) to the [First] [Second] Shares, and no action based on an adverse
claim, whether framed in conversion, replevin, constructive trust, equitable lien or other theory, may be asserted against Buyer with respect to such security
entitlement with respect to such shares.

 5.  Securities Law Compliance. The offer and sale of the Shares to Buyer has been made in compliance with the plan of distribution set forth in the Prospectus.
 

The opinion should be given as to items 1 and 2 above under Swiss law, as to items 3-4 above under New York law, and as to item 5 above under
U.S. federal law.
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Exhibit B
 

Consent to Assignment
 
David V. Goeddel, Ph.D.
Chief Executive Officer
Tularik Inc.
Two Corporate Drive
South San Francisco, CA 9410
 

Re: Consent to Assignment
 
Dear Mr. Goeddel:
 Reference is made to the Amended and Restated Registration Rights Agreement dated August 15, 1999 by and among Tularik Inc. (the “Company”), ZKB
Pharma Vision AG (the “Seller”) and the other parties thereto (the “Registration Rights Agreement”) pursuant to which Seller has rights to request or require the
Company to register up to 8,280,000 shares of common stock of the Company (the “Registrable Shares”).
 
Seller is the beneficial owner of 11,358,238 shares (the “Seller Shares”) of the issued and outstanding shares of common stock, par value $0.001 per share (the
“Common Stock”), of the Company. On May 21, 2003, Seller entered into a Stock Purchase Agreement (the “Purchase Agreement”) with Amgen Inc. (the
“Buyer”), pursuant to which Buyer has agreed to purchase and Seller has agreed to sell 6,000,000 of the Seller Shares (the “First Shares”) in one transaction (the
“First Purchase”) and 3,000,000 of the Seller Shares (the “Second Shares”) in a second transaction (the “Second Purchase”). Under the Purchase Agreement,
Seller has also agreed to assign to Buyer, (i) at the closing of the First Purchase, all of Seller’s rights and interests in, to and under the Registration Rights
Agreement with respect to the First Shares and (ii) at the closing of the Second Purchase, all of Seller’s rights and interests in, to and under the Registration
Rights Agreement with respect to the Second Shares (collectively, the “Assignment”). The First Shares and the Second Shares shall be collectively referred to as
the “Shares”.
 
By signing this letter below, the Company hereby consents to the Assignment, and any part thereof, from Seller to Buyer and acknowledges and agrees that to the
extent that Seller has rights to request or require the Company to register any of the Seller Shares for resale under U.S. securities laws, such rights shall attach to
the First Shares and shall be assigned to Buyer as part of the Assignment and, to the extent Seller’s rights apply to a greater number of Seller Shares than the
number of First Shares, the remaining rights shall attach to that number of Second Shares that, together with the First Shares, equals the aggregate Registrable
Securities and shall be assigned to Buyer as part of the Assignment. In the event that Seller’s rights apply to a number of Seller Shares greater than the aggregate
number of Shares, any remaining rights shall attach to Seller Shares other than the Shares and be retained by Seller. Buyer shall be deemed a third party
beneficiary under this letter.
 

Sincerely,
ZKB Pharma Vision AG
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By:
 

 

Name:   

Title:   
 
Tularik Inc.

By:
 

 

Name:   

Title:   
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Exhibit 3

 
STOCK PURCHASE AGREEMENT

 
THIS STOCK PURCHASE AGREEMENT (the “Agreement”) is made and entered into as of May 21, 2003 (the “Execution Date”) by and between TULARIK

INC., a Delaware corporation having its principal place of business at 1120 Veterans Boulevard, South San Francisco, CA 94080 (including, unless the context
otherwise requires, its subsidiaries, the “Company”), and AMGEN INC., a Delaware corporation having its principal place of business at One Amgen Center
Drive, Thousand Oaks, CA 91320-1799 (“Purchaser”). The Company and Purchaser are sometimes referred to herein individually as a “Party” and collectively as
the “Parties.”
 

RECITALS
 

WHEREAS, concurrently herewith, the Company and Purchaser have entered into an arrangement to collaborate in certain business and technology matters
pursuant to that certain Collaboration and License Agreement dated as of even date herewith (the “Collaboration Agreement”);
 

WHEREAS, in connection with the transactions contemplated by the Collaboration Agreement, the Company and Purchaser each desire for Purchaser to
purchase from the Company newly issued shares of the Company’s common stock, par value $0.001 per share (the “Common Stock”), in the amounts and on the
terms and conditions set forth in this Agreement; and
 

WHEREAS, the Company has agreed to register certain shares of Common Stock held by Purchaser pursuant to a Registration Rights Agreement in
substantially the form attached hereto as Exhibit A (the “Registration Rights Agreement”, and together with this Agreement, the Collaboration Agreement and all
ancillary documents thereto, the “Transaction Documents”).
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the foregoing recitals and the following mutual promises and covenants, the Parties agree as follows:
 
1. AUTHORIZATION AND SALE OF SHARES
 1.1 Authorization. The Company has authorized the issuance and sale of the shares of Common Stock to be issued and sold pursuant to Section 1.2 and Section
1.3 hereof pursuant to the terms and conditions hereof.
 
1.2 Initial Issuance and Sale. Subject to the terms and conditions hereof, on the First Closing Date (as defined in Section 2.1(a)), the Company shall issue and
sell to Purchaser, and Purchaser shall purchase from the Company 3,500,000 shares of Common Stock (the “First Closing Shares”) at a price of $10.00 per share
(the “First Closing Per Share Purchase Price”). In the event of any stock split, stock dividend, combination of shares, recapitalization or other change in the
structure of the Company prior to the First Closing Date that affects or relates to the Common Stock, the number of First Closing Shares and the First Closing Per
Share Purchase Price shall be adjusted proportionately.
 
1.3 Additional Issuances and Sales.
 

1



 (a) Subject to the terms and conditions hereof, on May 31, 2004 (or, if such date is not a trading day, on the first trading day following such date) (such day, the
“Second Closing Date”), the Company shall issue and sell to Purchaser, and Purchaser shall purchase from the Company, at a price equal to the Per Share Market
Value as of the Second Closing Date, a number of shares of Common Stock (rounded down to the nearest whole number) (the “Second Closing Shares”)
determined by dividing (i) Ten Million Dollars ($10,000,000) by (ii) the Per Share Market Value as of the Second Closing Date. The “Per Share Market Value”
shall mean, as of a Subsequent Closing Date (as defined in Section 2.1(a)), the average closing price for the Common Stock, as reported on the NASDAQ
National Market, during the Pricing Period related to such Subsequent Closing Date. The “Pricing Period” with respect to each Subsequent Closing Date shall
mean the twenty (20) trading day period ending on, and including, the second trading day before such Subsequent Closing Date.
 
(b) Subject to the terms and conditions hereof, on May 31, 2005 (or, if such date is not a trading day, on the first trading day following such date) (such date, the
“Third Closing Date”), the Company shall issue and sell to Purchaser, and Purchaser shall purchase from the Company, at a price equal to the Per Share Market
Value as of the Third Closing Date, a number of shares of Common Stock (rounded down to the nearest whole number) (the “Third Closing Shares”) determined
by dividing (i) Fifteen Million Dollars ($15,000,000) by (ii) the Per Share Market Value as of the Third Closing Date.
 
(c) Subject to the terms and conditions hereof, on May 31, 2006 (or, if such date is not a trading day, on the first trading day following such date) (such date, the
“Fourth Closing Date”), the Company shall issue and sell to Purchaser, and Purchaser shall purchase from the Company, at a price equal to the Per Share Market
Value as of the Fourth Closing Date, a number of shares of Common Stock (rounded down to the nearest whole number) (the “Fourth Closing Shares” and,
together with the First Closing Shares, the Second Closing Shares and the Third Closing Shares, the “Shares”) determined by dividing (i) Fifteen Million Dollars
($15,000,000) by (ii) the Per Share Market Value as of the Fourth Closing Date.
 
(d) Notwithstanding any provision of this Agreement to the contrary, if on any Subsequent Closing Date the Company reasonably believes, after consultation with
outside counsel, that the Company would, in the absence of a deferral described hereunder, be required to publicly disclose any corporate development or other
information in order to cause the representation set forth in the penultimate sentence of Section 3.1(f)(i) or the last sentence of Section 3.1(o) to be accurate as of
such Subsequent Closing Date, the public disclosure of which could reasonably be expected to have a material adverse effect upon the Company, its stockholders,
a potentially material transaction or event involving the Company, or any negotiations, discussions or proposals relating thereto (the “Material Disclosure”), then
the Company shall deliver a certificate in writing to Purchaser on or before the applicable Subsequent Closing Date (the “Deferral Notice”) to the effect of the
foregoing, and such Subsequent Closing Date shall be deferred. The Company will use its commercially reasonable efforts to make such Material Disclosure as
soon as practicable, and in any event within ten trading days of the date of the Deferral Notice. The Pricing Period for such applicable Subsequent Closing Date
shall be deemed to be the twenty (20) trading day period following, and not including, the date on which the Company makes the Material Disclosure, and the
applicable Subsequent Closing Date shall be the twenty-second (22nd) trading day following, and not including, the date on which the Company makes the
Material Disclosure.
 
2. CLOSINGS; CLOSING DELIVERIES
 2.1 Closing.
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 (a) Closing Dates. The closing of the purchase and sale of the First Closing Shares as contemplated in this Agreement (the “First Closing”) and the delivery of
documents contemplated to be delivered at the First Closing shall take place at 10:00 a.m. California time on the date on which all conditions to the obligations of
the Parties to consummate the transactions hereunder regarding the First Closing Shares shall have been satisfied and/or waived, or such other place or later time
as Purchaser and the Company shall agree (the date on which the First Closing occurs being referred to herein as the “First Closing Date”). Subject to the terms
and assuming the satisfaction or waiver of all conditions to the obligations of the Parties to consummate the transactions hereunder regarding the Second Closing
Shares, the Third Closing Shares and the Fourth Closing Shares, as the case may be, and to Section 1.3(d) hereof, the closings of the purchase and sale of the
Second Closing Shares, the Third Closing Shares and the Fourth Closing Shares (collectively, the “Subsequent Closings”) shall be held at 10:00 a.m. California
time on the Second Closing Date, the Third Closing Date and the Fourth Closing Date, respectively (the “Subsequent Closing Dates”), or at such other times or
dates as the Company and Purchaser may agree in writing. The First Closing and each Subsequent Closing shall be referred to herein as a “Closing” and
collectively as the “Closings.” The First Closing Date, the Second Closing Date, the Third Closing Date and the Fourth Closing Date shall each be referred to
herein as a “Closing Date” and collectively as the “Closing Dates.”
 
(b) Location of Closings. Each Closing shall be held at the Company’s principal offices, 1120 Veterans Boulevard, South San Francisco, CA 94080 or at such
other place as the Company and Purchaser may agree in writing.
 
2.2 Closing Deliveries.
 (a) Deliveries by the Company. Subject to the terms and conditions of this Agreement, at each Closing the Company shall deliver to Purchaser:
 (i) a copy of correspondence from the Company to the Company’s stock transfer agent dated no later than the applicable Closing Date, which directs the
Company’s transfer agent to prepare and deliver to Purchaser a stock certificate representing the Shares being purchased on such Closing Date as soon as
practicable following such Closing, together with a copy of correspondence from the Company’s stock transfer agent acknowledging receipt of the Company’s
order and providing appropriate assurances that a stock certificate representing the Shares being purchased on such Closing Date will be delivered to Purchaser as
soon as practicable following such Closing Date;
 

(ii) a certificate executed by the Company’s Chief Executive Officer and Chief Financial Officer, dated as of such Closing Date, to the effect that the
conditions set forth in Section 7.1(a) and Section 7.1(b) have been satisfied;
 

(iii) an opinion of Cooley Godward LLP, dated as of such Closing Date, in substantially the form attached hereto as Exhibit B (with such assumptions and
conditions as are reasonably satisfactory to Purchaser); and
 

(iv) an letter, duly executed by the Company’s Executive Vice President, Administration, General Counsel and Secretary, dated as of such Closing Date, in
substantially the form attached hereto as Exhibit C;
 

(v) a properly executed FIRPTA affidavit, dated as of the relevant Closing Date, in form and substance to the effect that the shares of capital stock of the
Company do not constitute “United States real property interests” under Section 897(c) of the Internal Revenue Code of
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1986, as amended, for purposes of satisfying Purchaser’s obligations under Treasury Regulation Section 1.1445-2(c)(3), and notice that the Company has
complied with any notice requirement pursuant to Treasury Regulation Section 1.897-2(h)(2).
 
(b) Delivery by the Company at First Closing. At the First Closing, the Company shall also deliver a duly executed original Registration Rights Agreement.
 
(c) Delivery by the Company at Second Closing. At the Second Closing, the Company shall also deliver to Purchaser a certificate of the Company’s Secretary,
dated as of the Second Closing Date, certifying as to the resolutions duly adopted by the necessary vote of the Company’s stockholders authorizing the issuance
of the Second Closing Shares, the Third Closing Shares and the Fourth Closing Shares to Purchaser subject to and in accordance with the terms of this
Agreement.
 
(d) Deliveries by Purchaser. Subject to the terms and conditions of this Agreement, at each Closing Purchaser shall deliver to the Company:
 (i) Payment of the aggregate purchase price for the Shares delivered to Purchaser at such Closing Date, as determined pursuant to Section 1.2 or Section 1.3
hereof (as applicable), by wire transfer in immediately available funds to the following account (or such other account as the Company may notify Purchaser in
writing at least ten calendar days prior to such Closing Date):
 Bank of America

1850 Gateway Boulevard
Concord, CA 94520
ABA # 121000358
For the account of Tularik Inc.
Account # 1233-1-61407

 
(ii) a certificate executed by an executive officer of Purchaser, dated as of such Closing Date, to the effect that the conditions set forth in Section 7.2(a) and

Section 7.2(b) have been satisfied.
 
(e) Delivery by Purchaser at First Closing. At the First Closing, Purchaser shall also deliver a duly executed original Registration Rights Agreement.
 
3. REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 3.1 Representations and Warranties. Except as set forth in the Disclosure Schedule delivered by the Company to Purchaser prior to the execution of this
Agreement (the “Company Disclosure Schedule”), and then to the extent the Company Disclosure Schedule specifically identifies each exception by specific
subsection references (it being understood that any information disclosed therein shall be deemed to be disclosed and incorporated in any other section where
such disclosure would be appropriate and reasonably apparent), the Company hereby represents and warrants the following as of the date hereof and as of each
Closing Date:
 (a) Corporate Organization and Authority. The Company:
 (i) is a corporation duly organized, validly existing, authorized to exercise all its corporate powers, rights and privileges, and in good standing in the State
of Delaware;
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(ii) has the corporate power and authority to own, lease and operate its properties and to carry on its business as now conducted and as proposed to be

conducted;
 

(iii) has corporate power and authority to enter into this Agreement and to carry out the transactions contemplated herein; and
 

(iv) is qualified as a foreign corporation and in good standing in the State of California and in all other jurisdictions in which such qualification is required;
provided, however, that the Company need not be qualified in a jurisdiction in which its failure to qualify would not have a Material Adverse Effect (as defined in
Section 3.1(c)(ii)).
 
(b) Authorization. All necessary corporate action on the part of the Company for the execution and delivery of this Agreement has been taken and all necessary
corporate action on the part of the Company for the issuance and delivery of the Shares being issued on each Closing Date shall have been taken prior to such
Closing Date. This Agreement constitutes a valid and legally binding obligation of the Company enforceable in accordance with its terms.
 
(c) No Conflicts; Required Filings.
 (i) The performance by the Company of this Agreement and the transactions contemplated herein do not violate, conflict with or constitute a default under,
and will not result in any violation of, be in conflict with or constitute a default under, with or without the passage of time or the giving of notice of (1) any
provision of the Company’s charter or bylaws as in effect on the relevant Closing Date; (2) any provision of any judgment, decree or order to which the Company
is a party or by which it or any of its properties is bound; (3) any contract, obligation or commitment to which the Company is a party or by which it or any of its
properties is bound, which violation or default would, individually or in the aggregate, have a Material Adverse Effect; or (4) any statute, rule or governmental
regulation applicable to the Company, which violation or default would, individually or in the aggregate, have a Material Adverse Effect.
 

(ii) The execution, delivery and performance by the Company of this Agreement and the transactions contemplated herein do not and will not require any
consent, approval, authorization or permit of, or filing with or without notification to, any governmental or regulatory authority, United States or foreign, except
(1) as may be required by the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, together with the rules and regulations thereunder, and any
similar foreign antitrust law or regulation (“Antitrust Laws”); (2) for applicable requirements, if any, of the Securities and Exchange Act of 1934, as amended,
including the rules and regulations promulgated thereunder (the “Exchange Act”), or securities laws of the various states of the United States (the “Blue Sky
Laws”); and (3) where the failure to obtain such consents, approvals, authorizations or permits, or to make such filings or notifications, would not (A) prevent or
materially delay consummation of the transactions contemplated under this Agreement, (B) otherwise have a material adverse effect on the ability of the
Company to perform its obligations under this Agreement and (C) individually or in the aggregate, result in any change, event, development, effect or condition
that is or is reasonably likely to be materially adverse to the assets, liabilities, business, financial condition or results of operations of the Company (each of the
foregoing items in (A), (B) or (C) being referred to herein as “Material Adverse Effect”).
 
(d) Capital Stock.
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 (i) As of May 7, 2003 (the “Capitalization Date”), the authorized capital stock of the Company consisted of 145,000,000 shares of Common Stock, of
which 55,487,979 shares were issued and outstanding, and 5,000,000 shares of preferred stock, $.001 par value per share, of which no shares were issued or
outstanding. As of the Capitalization Date, 5,960,130 shares of Common Stock were reserved for issuance under outstanding stock options pursuant to the
Company’s stock option plans, 3,661,243 shares were reserved for future issuance in connection with the Company’s stock option plans, 1,246,547 shares were
reserved for issuance in connection with the Company’s Employee Stock Purchase Plan, 92,705 shares were reserved for issuance in connection with the
Company’s 401(K) Matching Plan and warrants to acquire 354,985 shares of Common Stock from the Company were issued and outstanding. All of the
outstanding shares of the Company’s capital stock are validly issued, fully paid and nonassessable and were issued in compliance with all applicable federal and
state securities laws. Except as set forth in the SEC Reports (as defined in Section 3.1(f)(i)), (1) the Company has not agreed to register the sale of any of its
securities under the Securities Act of 1933, as amended (the “Securities Act”), and (2) there are no outstanding subscriptions, options, warrants, calls, contracts,
demands, commitments, conversion rights or other agreements or arrangements of any character or nature whatever under which the Company is or may be
obligated to issue its Common Stock, preferred stock or warrants, options or other securities exercisable for the purchase of, or convertible into, Common Stock
or preferred stock.
 

(ii) The Company has reserved a sufficient number of shares of Common Stock for issuance to Purchaser in accordance with the Company’s obligations
under this Agreement on each of the Closing Dates.
 

(iii) Except as disclosed in the SEC Reports, there are no outstanding contractual obligations of the Company (1) restricting the transfer of, (2) affecting the
voting rights of, (3) requiring the repurchase, redemption or disposition of, or containing any right of first refusal with respect to, (4) requiring the registration for
sale of, or (5) granting any preemptive or antidilutive right with respect to, any Common Stock or any capital stock of, or other equity interests of, the Company.
Except as disclosed in the SEC Reports, there are no outstanding contractual obligations of the Company or any subsidiary of the Company to provide material
funds to, or make any material investment (in the form of a loan, capital contribution or otherwise) in, any subsidiary of the Company or any other person, other
than guarantees by the Company of any indebtedness or other obligations of any wholly-owned subsidiary of the Company.
 
(e) Validity of Shares. The Shares issued on each Closing Date, when issued, sold and delivered in accordance with the terms and for the consideration set forth
in this Agreement, shall be duly and validly issued and outstanding, fully paid, nonassessable and free and clear of all security interests, pledges, mortgages, liens,
taxes, proxies, charges, adverse claims of ownership or use, and restrictions, including preemptive rights, rights of first refusal and other similar rights, restrictions
on the resale, use, voting, receipt of income or other exercise of any attributes of ownership and restrictions on transfer, defects of title or other encumbrance of
any kind or character entitling any person to purchase or acquire an ownership interest in any of such Shares, other than restrictions on transfer set forth in this
Agreement and under federal and state securities laws.
 
(f) SEC Filings; Financial Statements.
 (i) The Company has timely filed all forms, reports and documents required to be filed by it with the Securities and Exchange Commission (the “SEC”)
since January 1, 2000 (the “SEC Reports”) and has heretofore made available to Purchaser, in the form filed with the SEC,
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its: (1) most recent Annual Report on Form 10-K; (2) each Quarterly Report on Form 10-Q filed with the SEC since the date of its most recent Annual Report on
Form 10-K; (3) most recent proxy statement for the annual meeting of stockholders; (4) Registration Statements filed with the SEC since January 1, 2000; and (5)
all Current Reports on Form 8-K filed with the SEC since the date of the Company’s most recent report on Form 10-Q. The Company has filed additional reports
and documents with the SEC that may be accessed at www.sec.gov. The SEC Reports: (A) were prepared in accordance with the requirements of the Securities
Act or the Exchange Act, as the case may be; and (B) did not at the time they were filed contain any untrue statement of a material fact or omit to state a material
fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading.
Except to the extent that information contained in any SEC Report has been updated, revised, supplemented or amended by a later-filed SEC Report, none of the
SEC Reports contains an untrue statement of material fact or omits to state a material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading. As of the date of this Agreement, no subsidiary of the Company is
subject to the reporting requirements of the Exchange Act.
 

(ii) Each of the financial statements (including, in each case, any notes thereto) contained in the SEC Reports (collectively, the “Financial Statements”): (1)
complied as to form in all material respects with the published rules and regulations of the SEC applicable thereto; (2) were prepared in accordance with generally
accepted accounting principles applied on a consistent basis throughout the periods covered (except as may be indicated in the notes to such financial statements
or, in the case of unaudited statements, as permitted by Form 10-Q of the SEC, and except that the unaudited financial statements may not contain footnotes and
are subject to normal and recurring year-end adjustments that did not and will not, individually or in the aggregate, be material in amount); and (3) fairly present
the consolidated financial position of the Company as of the respective dates thereof and the consolidated results of operations and cash flows of the Company for
the periods covered thereby. The books and records of the Company are being maintained in accordance with applicable material legal and accounting
requirements. The auditors who have certified the financial statements of the Company contained in the SEC Reports are independent public accountants as
required by the Securities Act and the rules and regulations thereunder. Except as disclosed in the SEC Reports and except for matters which are not, individually
or in the aggregate, reasonably expected to have a Material Adverse Effect, the Company has no obligations or liabilities, whether or not accrued, contingent or
otherwise and whether or not required to be disclosed.
 
(g) Sarbanes-Oxley. The Company has complied with the disclosure controls and procedures (as defined in Exchange Act Rules 13a-14 and 15d-14) described in
the SEC Reports, and the conclusions regarding the effectiveness of the disclosure controls and procedures set forth in the SEC Reports are true and correct in all
material respects. The Chief Executive Officer and the Chief Financial Officer of the Company have signed, and the Company has furnished to the SEC, all
certifications required by Section 906 of the Sarbanes-Oxley Act of 2002; such certifications contain no qualifications or exceptions to the matters certified
therein, except as to knowledge, and have not been modified or withdrawn; and neither the Company nor any of its officers has received notice from any
governmental entity questioning or challenging the accuracy, completeness, content, form or manner of filing or submission of such certifications.
 
(h) Private Offering. Subject to the accuracy of the Purchaser’s representations set forth in Section 4.1(c), Section 4.1(f) and Section 4.1(g), the offer, sale and
issuance of the Shares in accordance with the terms of this Agreement is in compliance with all applicable laws, exempt from the registration requirements of
Section 5 of the Securities Act and exempt from applicable
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state registration or qualification requirements, other than those with which the Company has complied or will comply.
 
(i) Subsidiaries. Except as disclosed in the SEC Reports or warrants to acquire minority interests in other entities (which acquisitions are not material to the
Company’s business or operations), the Company does not presently own or control, directly or indirectly, any interest in any other corporation, partnership, trust,
joint venture, association or other entity.
 
(j) Stockholder Approval. The affirmative waiver or consent of (i) the holders of a majority of the Company’s outstanding Registrable Securities (as such term is
defined in that certain Amended and Restated Registration Rights Agreement, dated as of August 15, 1999, by and among the Company, those individuals and
entities set forth on the Schedule of Rights Holders attached thereto as Exhibit A and the holders of warrants to purchase the Company’s Series H Preferred Stock
set forth on the Schedule of Warrantholders attached thereto as Exhibit B, and as further amended by that certain Notice, Waiver and Amendment of Registration
Rights dated as of July 23, 2001) and (ii) the holders of a majority of the Company’s outstanding Registrable Securities (as such term is defined in that certain
Investor Rights Agreement, dated as of October 31, 1997, by and among the Company and those individuals and entities set forth on the Schedule of Investors
attached thereto as Exhibit A and those option holders set forth on the Schedule of Option Holders attached thereto as Exhibit B, and as further amended by that
certain Notice, Waiver and Amendment of Registration Rights dated as of July 23, 2001) approving the execution and delivery of the Registration Rights
Agreement and waiving all piggy-back registration rights with respect to any registration statement filed by the Company pursuant to the Registration Rights
Agreement (the “Company Registration Right Holder Consent”) is the only vote or consent of the holders of any class or series of capital stock or other equity
interests of the Company required prior to the First Closing. The affirmative vote or consent of the holders of a majority of shares of Common Stock present in
person or represented by proxy at a meeting of the Company’s stockholders and entitled to vote, excluding Shares issued to Purchaser pursuant to this Agreement,
pursuant to Rule 4350(i)(6) promulgated by the National Association of Securities Dealers, Inc. (the “Company Stockholder Approval”) is the only vote or
consent of the holders of any class or series of capital stock or other equity interests of the Company necessary to approve this Agreement, the other Transaction
Documents and the consummation of the transactions contemplated hereby and thereby prior to the Second Closing. Except for the Company Registration Right
Holder Consent and the Company Stockholder Approval, no vote or consent of the holders of any class or series of capital stock or other equity interests of the
Company is necessary to approve this Agreement, the other Transaction Documents and the consummation of the transactions contemplated hereby and thereby.
 
(k) Permits; Compliance With Law. The Company is in possession of all material authorizations, licenses, permits, certificates, approvals and clearances, and
has submitted notices to, all governmental entities (including all authorizations under the Federal Food, Drug and Cosmetic Act of 1938, as amended (the
“FDCA”), and the regulations of the United States Food and Drug Administration (the “FDA”) promulgated thereunder) necessary for the Company to own, lease
and operate its properties or other assets and to carry on its business in the manner described in the SEC Reports (the “Company Permits”), and all such Company
Permits are valid, and in full force and effect, except where the failure to have, or the suspension or cancellation of, or failure to be valid or in full force and effect
of, any of the Company Permits would not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect. The Company is not in
conflict with, or in default or violation of, (1) any federal, state, local or foreign statute, law, ordinance, regulation, rule, code, order, judgment, writ, stipulation,
award, injunction, decree or arbitration award or finding or rule of common law applicable to the Company or by which any property or asset of the Company is
bound or affected, including, but
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not limited to, rules and regulations promulgated by the FDA, laws, rules and regulations relating to the protection of human health and safety, the environment or
hazardous or toxic substances and the Employee Retirement Income Security Act of 1974, as amended, including the regulations and published interpretations
thereunder (each of the foregoing collectively referred to as “Law”) or (2) any Company Permits, except in the case of the foregoing (1) or (2) for any such
conflicts, defaults or violations that would not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect.
 
(l) Intellectual Property. The Company owns or possesses adequate rights or licenses to use all material trademarks, trade names, service marks, service mark
registrations, service names, patents, patent rights, copyrights, inventions, licenses, approvals, governmental authorizations, trade secrets and rights (the
“Proprietary Rights”) necessary to conduct its business as described in the SEC Reports, except where the failure to so own or possess such Proprietary Rights
will not, singularly or in the aggregate, have a Material Adverse Effect. The Company takes reasonable security measures to provide adequate trade secret
protection in its non-patented technology. Except as disclosed in the SEC Reports, the Company does not have any knowledge of any infringement by the
Company of any Proprietary Rights of others which could result in a Material Adverse Effect, and, except as disclosed in the SEC Reports, there is no claim,
action or proceeding being made or brought against, or to the Company’s knowledge, being threatened against, the Company regarding the infringement by the
Company of the Proprietary Rights of others that, if successful, could reasonably be expected to have a Material Adverse Effect. Except as disclosed in the SEC
Reports, the Company is not subject to any judgment, order, writ, injunction or decree of any court or any Federal, state, local, foreign or other governmental
department, commission, board, bureau, agency or instrumentality, domestic or foreign, or any arbitrator, nor, has it entered into or is a party to any contract
which restricts or impairs the use of any such Proprietary Rights in a manner which would have a Material Adverse Effect. The Company has complied, in all
material respects, with its respective contractual obligations relating to the protection of the Proprietary Rights used pursuant to licenses, except as would not
have a Material Adverse Effect. Except as disclosed in the SEC Reports, to the knowledge of the Company, no person is infringing on or violating the Proprietary
Rights owned or used by the Company in a manner that could reasonably be expected to have a Material Adverse Effect.
 
(m) NASDAQ Compliance. The Common Stock is registered pursuant to Section 12(g) of the Exchange Act and is listed on the NASDAQ National Market, and
the Company has taken no action designed to, or likely to have the effect of, terminating the registration of the Common Stock under the Exchange Act or
delisting the Common Stock from the NASDAQ National Market.
 
(n) Contracts. Except as disclosed in the SEC Reports and except for matters which are not reasonably likely to have a Material Adverse Effect, the contracts
listed as exhibits to the SEC Reports that are material to the Company are in full force and effect, and neither the Company nor, to the Company’s knowledge, any
other party to such contracts is in breach of or default under any of such contracts.
 
(o) No Manipulation of Stock. The Company has not taken and will not, in violation of applicable Law, take any action outside the ordinary course of business
designed to or that might reasonably be expected to cause or result in unlawful manipulation of the price of the Common Stock. All information material to the
Company’s assets, liabilities, business, financial condition or results of operations has been or will be made public prior to the beginning of each Pricing Period
relating to the Subsequent Closings.
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(p) Taxes. The Company has filed all federal, state and local income and franchise tax returns required to be filed and has paid all taxes due thereon, and no tax
deficiency has been determined adversely to the Company which has had (nor does the Company have any knowledge of any tax deficiency which, if determined
adversely to the Company would reasonably be expected to have) a Material Adverse Effect.
 
(q) Transfer Taxes. All stock transfer or other taxes (other than income taxes) which are required to be paid in connection with the sale and transfer of the Shares
to be sold to Purchaser hereunder will be, or will have been, fully paid or provided for by the Company and all laws imposing such taxes will be or will have been
fully complied with.
 
(r) Investment Company. The Company is not an “investment company” or an “affiliated person” of, or “promoter” or “principal underwriter” for an investment
company, within the meaning of the Investment Company Act of 1940, as amended.
 
(s) Litigation. Except as disclosed in the SEC Reports, there is no legal action, suit, arbitration or other legal, administrative or governmental proceeding pending
or, to the Company’s knowledge, threatened against the Company that could reasonably be expected to have a Material Adverse Effect.
 
(t) Anti-takeover. The board of directors of the Company has taken all necessary action to cause Section 203 of the Delaware General Corporate Law to be
inapplicable to the Company (and has delivered written evidence satisfactory to Purchaser to this effect), and has taken all necessary action to cause any other
applicable anti-takeover or similar statute or regulation or provision of the Company charter or bylaws, or other organizational or constitutive document or
governing instruments of the Company, to be inapplicable to this Agreement and the other Transaction Documents, and the consummation of the transactions
contemplated hereby and thereby without further action on the part of the board of directors of the Company.
 
(u) Employees. Except as disclosed in the SEC Reports, (i) the Company is not aware that any executive officer or key employee, or that any group of executive
officers or key employees, intends to terminate their employment with the Company and (ii) the Company does not have any present intention to terminate the
employment of any executive officer, key employee or group of key employees, in each case which terminations could reasonably be expected to have a Material
Adverse Effect.
 
(v) Disclosure. None of the representations or warranties of the Company contained herein and the information contained in the Company Disclosure Schedule,
when taken as a whole, contains any untrue statement of a fact or omits to state a fact required to be stated herein or therein necessary to make the statements
herein or therein, in light of the circumstances under which they were made, not misleading, except for facts which are disclosed in the SEC Reports or are not
reasonably likely to have a Material Adverse Effect.
 
(w) Finder’s Fees. The Company has retained no investment bankers, finders or brokers in connection with the transactions contemplated by this Agreement.
 
4. REPRESENTATIONS AND WARRANTIES OF PURCHASER; RESTRICTIONS ON TRANSFER OF THE SHARES
 4.1 Representations and Warranties. Purchaser hereby represents and warrants to the Company the following:
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(a) Authorization. All necessary corporate action on the part of Purchaser for the execution, delivery and performance of its obligations under this Agreement
and for the consummation of the transactions contemplated hereby has been taken. This Agreement constitutes a valid and legally binding obligation of the
Purchaser enforceable in accordance with its terms.
 
(b) Corporate Organization and Authority. Purchaser is a corporation duly organized, validly existing, and in good standing under the laws of the State of
Delaware. Purchaser has the corporate power, authority and capacity to execute and deliver this Agreement and to perform its obligations under this Agreement
and any document contemplated to be delivered hereby.
 
(c) Purchase Entirely for Own Account. This Agreement is made with Purchaser in reliance upon Purchaser’s representation to the Company, which by
Purchaser’s execution of this Agreement Purchaser hereby confirms, that the Shares to be purchased by Purchaser will be acquired for investment for Purchaser’s
own account, not as a nominee or agent, and not with a view to the resale or distribution of any part thereof. Purchaser has no present intention of selling, granting
any participation in or otherwise distributing the same. By executing this Agreement, Purchaser further represents that Purchaser does not presently have any
contract, undertaking, agreement or arrangement with any person to sell, transfer or grant participations to such person or to any third person, with respect to any
of the Shares and Purchaser has not been formed for the specific purpose of acquiring the Shares.
 
(d) Restricted Securities. Purchaser understands that the Shares have not been, and will not be, registered under the Securities Act, by reason of a specific
exemption from the registration provisions of the Securities Act, which depends upon, among other things, the bona fide nature of the investment intent and the
accuracy of Purchaser’s representations as expressed in Section 4.1(c). Purchaser understands that the Shares are “restricted securities” under applicable U.S.
federal and state securities laws and that, pursuant to these laws, Purchaser must hold the Shares indefinitely unless they are registered with the SEC and qualified
by state authorities, or an exemption from such registration and qualification requirements is available. Purchaser further acknowledges that if an exemption from
registration or qualification is available, it may be conditioned on various requirements including, but not limited to, the time and manner of sale, the holding
period for the Shares, and on requirements relating to the Company that are outside of Purchaser’s control.
 
(e) Legends. Purchaser understands that the Shares may bear one or all of the following legends:
 (i) “THE SHARES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND
MAY NOT BE SOLD, TRANSFERRED, ASSIGNED, PLEDGED OR HYPOTHECATED UNLESS AND UNTIL REGISTERED UNDER SUCH ACT, OR
UNLESS THE COMPANY HAS RECEIVED AN OPINION OF COUNSEL OR OTHER EVIDENCE, SATISFACTORY TO THE COMPANY AND ITS
COUNSEL, THAT SUCH REGISTRATION IS NOT REQUIRED.”
 

(ii) “THE SHARES REPRESENTED BY THIS CERTIFICATE ARE HELD BY A PERSON WHO MAY BE DEEMED TO BE AN AFFILIATE OF THE
ISSUER FOR PURPOSES OF RULE 144 PROMULGATED UNDER THE SECURITIES ACT OF 1933, AS AMENDED.”
 
(f) Accredited Investor. Purchaser is an accredited investor as defined in Rule 501(a) of Regulation D promulgated under the Securities Act.
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(g) Investment Experience. Purchaser has such knowledge and experience in financial and business matters that Purchaser is capable of evaluating the merits
and risks of the investment in the Shares.
 
5. COVENANTS OF THE COMPANY
 The Company covenants and agrees with Purchaser that from and after the date hereof:
 5.1 Consents. The Company shall use its commercially reasonable efforts to procure, in a timely manner upon reasonable terms and conditions, all consents and
approvals, complete all filings, registrations and certificates, and satisfy all other requirements prescribed by Law, which are necessary to consummate the
transactions contemplated in this Agreement, including taking all actions reasonably necessary to effect any appropriate filings required under any applicable
Antitrust Law as promptly as possible and taking all actions reasonably necessary to obtain the Company Registration Right Holder Consent prior to the First
Closing Date and the Company Stockholder Approval prior to the Second Closing Date.
 
5.2 Cooperation. The Company shall cooperate fully, completely and promptly with Purchaser in connection with satisfying all conditions to, and effecting the
transactions contemplated by, this Agreement.
 
5.3 Commercially Reasonable Efforts. The Company shall use its commercially reasonable efforts to cause the conditions set forth in Section 7.1 and Section
7.3 to be satisfied on or prior to the First Closing Date and each Subsequent Closing Date.
 
5.4 Further Assurances. The Company agrees to use its commercially reasonable efforts to take, or cause to be taken, any appropriate action, and do, or cause to
be done, all things necessary, proper or advisable under any applicable Law to consummate and make effective the sale and assignment of the Shares
contemplated by this Agreement as promptly as practicable after the date hereof.
 
5.5 Operation of Business. At all times prior to the First Closing, the Company agrees to maintain its existence in good standing under applicable Law. At all
times prior to the earlier of the First Closing or June 30, 2003, the Company agrees to conduct its operations only in the ordinary and usual course of business
consistent with past practice.
 
5.6 Operation of Business During Pricing Periods. The Company agrees to (a), during each Pricing Period, maintain its existence in good standing under
applicable Law, (b), during each Pricing Period, conduct its operations only in the ordinary and usual course of business consistent with past practice and (c),
during each Pricing Period and for a period of three trading days prior to the commencement of each Pricing Period, not take any action or establish a record date
for the taking of any action with respect to any stock split, stock dividend, combination of shares, recapitalization or other change in the structure of the Company
which affects or relates to the Common Stock.
 
6. COVENANTS OF PURCHASER
 Purchaser covenants and agrees with the Company that from and after the date hereof:
 6.1 Consents. Purchaser shall use its commercially reasonable efforts to procure, in a timely manner upon reasonable terms and conditions, all consents and
approvals, complete all filings, registrations and certificates, and satisfy all other requirements prescribed by Law, which are necessary to consummate the
transactions contemplated in this Agreement, including taking all actions reasonably necessary to effect any appropriate filings required under any applicable
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Antitrust Law as promptly as possible.
 
6.2 Cooperation. Purchaser shall cooperate fully, completely and promptly with the Company in connection with satisfying all conditions to, and effecting the
transactions contemplated by, this Agreement.
 
6.3 Commercially Reasonable Efforts. Purchaser shall use its commercially reasonable efforts to cause the conditions set forth in Section 7.2 and Section 7.3 to
be satisfied on or prior to the First Closing Date and each Subsequent Closing Date.
 
6.4 Further Assurances. Purchaser agrees to use its commercially reasonable efforts to take, or cause to be taken, any appropriate action, and do, or cause to be
done, all things necessary, proper or advisable under any applicable Law to consummate and make effective the sale and assignment of the Shares contemplated
by this Agreement as promptly as practicable after the date hereof.
 
7. CLOSING CONDITIONS
 7.1 Conditions to Obligations of Purchaser at Each Closing. At each Closing, the obligation of Purchaser to purchase the Shares to be acquired at such Closing
shall be subject to the satisfaction or Purchaser’s waiver, on or prior to the relevant Closing Date, of each of the following conditions:
 (a) Each of the representations and warranties of the Company contained in this Agreement (i) that are qualified by materiality or by Material Adverse Effect shall
be true and correct and (ii) that are not qualified by materiality or by Material Adverse Effect shall be true and correct in all material respects.
 
(b) All covenants, agreements and conditions contained in this Agreement to be performed by the Company on or prior to such Closing Date shall have been
performed or complied with in all material respects at or prior to such Closing Date.
 
(c) Purchaser shall have received each of the documents to be delivered to it pursuant to Section 2.2(a) and, if applicable, Section 2.2(b) and Section 2.2(c).
 
(d) The Company shall have executed and delivered the Transaction Documents, such agreements shall be in full force and effect and, if there shall have been any
event giving rise to a notice of termination for material breach under Section 11 of the Collaboration Agreement, any such breach shall have been cured during the
applicable cure period set forth in the Collaboration Agreement (it being understood that such Closing Date shall be delayed until the expiration of any such cure
period).
 
(e) The Company shall have amended its Rights Agreement, dated as of December 11, 2002, by and between the Company and Wells Fargo Bank Minnesota,
N.A. (the “Company Rights Agreement”) pursuant to an amendment substantially in the form attached hereto as Exhibit D, and such amendment shall be in full
force and effect.
 
(f) The Company Registration Right Holder Consent shall have been obtained prior the First Closing Date.
 
7.2 Conditions to Obligations of the Company at Each Closing. At each Closing, the obligation of the Company to sell and issue the Shares to be sold and
issued at such Closing shall
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be subject to the satisfaction or the Company’s waiver, on or prior to the relevant Closing Date, of each of the following conditions:
 (a) Each of the representations and warranties of the Purchaser contained in this Agreement (i) that are qualified by materiality shall be true and correct and (ii)
that are not qualified by materiality shall be true and correct in all material respects.
 
(b) All covenants, agreements and conditions contained in this Agreement to be performed by Purchaser on or prior to such Closing Date shall have been
performed or complied with in all material respects at or prior to such Closing Date.
 
(c) The Company shall have received each of the documents to be delivered to it pursuant to Section 2.2(d) and, if applicable, Section 2.2(e).
 
(d) Purchaser shall have executed and delivered the Transaction Documents.
 
7.3 Conditions to Obligations of Each Party. At each Closing, the obligation of Purchaser to purchase the Shares to be acquired at such Closing and the
obligation of the Company to sell and issue the Shares to be sold and issued at such Closing shall be subject to the satisfaction or waiver, on or prior to the
relevant Closing Date, of each of the following conditions:
 (a) All statutory requirements for the valid consummation by the Parties of the transactions contemplated in this Agreement to be consummated at such Closing
shall have been fulfilled, and all consents, authorizations, permits, waivers and approvals (including of all U.S. federal, state and local and non-U.S. governmental
agencies and authorities) required to be obtained in order to permit the consummation by Parties of the transactions contemplated by this Agreement to be
consummated at such Closing shall have been obtained, including, but not limited to, that the required waiting period under Antitrust Laws applicable to the
consummation of the transactions contemplated by the Transaction Documents shall have expired or been terminated.
 
(b) No action or claim shall be pending or threatened before any court or quasi-judicial or administrative agency of any federal, state, local or foreign jurisdiction
or before any arbitrator wherein an unfavorable injunction, judgment, order, decree, ruling or charge would (i) prevent consummation of any of the transactions
contemplated by this Agreement, (ii) cause any of the transactions contemplated by this Agreement to be rescinded following consummation or (iii) have the
effect of making illegal the purchase of, or payment for, any of the Shares by Purchaser.
 
(c) There shall be no temporary restraining order, preliminary injunction or permanent injunction or other order preventing the consummation of the transaction
contemplated by this Agreement to be completed at the applicable Closing issued by any court that remains in effect.
 
(d) The Company Stockholder Approval shall have been obtained; provided that receipt of the Company Stockholder Approval shall not be a condition to the
transactions to be consummated at the First Closing.
 
8. LOCKUP
 Purchaser agrees that for a period of 12 months following the First Closing Date, Purchaser and its affiliated entities shall not offer, sell, contract to sell,
pledge, grant any option to purchase, make any short sale or otherwise dispose of any of the First Closing Shares or grant any option or other rights to any person
to acquire the First Closing Shares without the prior written consent of the Company; provided, however, that this Article 8 shall not apply to offers, sales,
contracts to sell, pledges, grants of options to purchase or other dispositions by Purchaser
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or any of its affiliates to Purchaser or any of its affiliates; provided, further, that this Article 8 will terminate and be of no force and effect: (a) upon the termination
of the Collaboration Agreement for material breach pursuant to Section 11 thereto; or (b) effective upon a Change in Control of the Company. A “Change in
Control” of the Company shall be deemed to occur if (i) the Company sells, conveys or otherwise disposes of all or substantially all of its property or business,
(ii) merges or consolidates with any other corporation or business entity (other than a wholly-owned subsidiary of the Company), (iii) the Company or any third
party engages in or proposes to engage in any transaction or series of related transactions, the result of which is that stockholders of the Company immediately
prior to such transaction, or the first of such series of transactions constituting the putative Change in Control event, do not, or would not, own at least 50% of the
outstanding voting power of the Company immediately after such transaction, or the last of such series of transactions constituting the putative Change in Control
event or (iv) effects any other transaction or series of transactions in which the members of the Board of Directors of the Company prior to the transaction or the
first of such series of transactions constituting the putative Change in Control event do not constitute a majority of the members of the Board of Directors of the
enterprise following completion of the transaction or the last of such series of transactions constituting the putative Change in Control event.
 
9. TERMINATION
 9.1 Termination. This Agreement may be terminated:
 (a) at any time by the mutual written consent of the Company and Purchaser;
 
(b) by the Company, on the one hand, or Purchaser, on the other hand, by written notice to the other Party, if the First Closing shall not have been consummated
on or before November 21, 2003, unless the failure to consummate the First Closing on or prior to such date is the result of a default under this Agreement by the
Party seeking to terminate the Agreement pursuant to the terms of this Section 9.1(b);
 
(c) at any time by Purchaser upon written notice to the Company if (i) the Company fails to perform any of its covenants or agreements contained herein in any
material respect and such breach shall not have been cured within twenty (20) business days of the delivery of written notice by Purchaser to the Company of
such breach, or (ii) any of the conditions to Purchaser’s obligation to consummate the transactions provided for herein shall have become impossible to satisfy;
 
(d) by the Company upon written notice to Purchaser if (i) Purchaser fails to perform any of its covenants or agreements contained herein in any material respect
and such breach shall not have been cured within twenty (20) business days of the delivery of written notice by the Company to Purchaser of such breach, or (ii)
any of the conditions to the Company’s obligation to consummate the transactions provided for herein shall have become impossible to satisfy; and
 
(e) by Purchaser if (i) any proceeding seeking liquidation, reorganization or other relief with respect to the Company under any bankruptcy, insolvency or other
similar Law now or hereafter in effect has not been dismissed within sixty (60) days after the commencement thereof, (ii) the Company is adjudged as bankrupt or
insolvent, or a final and non-appealable order for relief under any bankruptcy, insolvency or other similar Law now or hereafter in effect has been entered against
the Company, (iii) the Company has filed a voluntary petition under any bankruptcy, insolvency or other similar Law or under the reorganization provisions of
any such Law seeking liquidation, reorganization or other relief under any bankruptcy, insolvency or other similar Law now or hereafter in effect; (iv) the
Company executes and delivers a general
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assignment for the benefit of creditors, (v) the Company seeks, consents to or acquiesces in the appointment of a trustee, receiver or liquidator for the Company
or for all or any substantial part of the Company’s properties, (vi) the Company files an answer or other pleading admitting or failing to contest the material
allegations of a petition filed against the Company in any proceeding of the nature described in clause (ii) above; (vii) the Company is unable to confirm in
writing that it is, following a request by Purchaser upon 48 hours notice (or otherwise indicates that it is not), able to pay its debts as they mature, (viii) the
appointment without the Company’s consent or acquiescence of a trustee, receiver or liquidator has not been vacated or stayed within ninety (90) days of such
appointment, or (ix) an appointment referred to in clause (viii) above is not vacated within ninety (90) days after the expiration of any such stay.
 
9.2 Effect of Termination. In the event that this Agreement shall be terminated pursuant to Section 9.1, all further obligations of the parties hereto under this
Agreement (other than pursuant to Section 11.9, which shall continue in full force and effect) shall terminate without further liability or obligation of either Party
to the other Party hereunder; provided that, no Party shall be released from liability accrued hereunder prior to the date of termination.
 
10. SURVIVAL OF REPRESENTATIONS, WARRANTIES AND COVENANTS; INDEMNIFICATION
 10.1 Survival. Each of the parties’ representations, warranties, covenants and agreements set forth in this Agreement shall survive the Closings for the full
applicable statute of limitations.
 
10.2 Indemnity by the Company. The Company shall indemnify and hold Purchaser and its affiliates and its and their officers, directors and agents (the
“Purchaser Indemnitees”) harmless from and against, and shall pay to Purchaser the full amount of, any loss, claim, damage, liability or expense (including
reasonable attorneys’ fees) (hereafter referred to as a “Claim”) resulting to a Purchaser Indemnitee from any inaccuracy in any representation or warranty as of
each Closing Date or any material breach of any covenant or agreement, by the Company contained in this Agreement.
 
10.3 Indemnity by Purchaser. Purchaser shall indemnify and hold the Company harmless from and against, and shall pay to the Company and its affiliates and
its and their officers, directors and agents (the “Company Indemnitees”) the full amount of, any Claim resulting to a Company Indemnitee from any inaccuracy in
any representation or warranty, or any breach of any covenant or agreement, by Purchaser contained in this Agreement.
 
10.4 Remedies. Upon the occurrence of any event for which the Company or Purchaser is entitled to indemnification under this Agreement, such party shall have
all the rights and remedies in Law and in equity available to it.
 
11. MISCELLANEOUS
 11.1 Entire Agreement; Amendment. This Agreement constitutes the entire Agreement between the Parties with respect to the within subject matter and
supersedes all previous Agreements, whether written or oral. This Agreement shall not be changed or modified orally, but only by an instrument in writing signed
by both Parties.
 
11.2 Governing Law; Choice of Law. This Agreement and the validity, performance, construction and effect of this Agreement shall be governed in all respects
by the laws of the State of California, with the exception of its provisions governing the conflict of laws.
 
11.3 Jurisdiction. Each of the Parties hereby irrevocably and unconditionally submits, for
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itself and its assets and properties, to the exclusive jurisdiction of any California State court, or Federal court of the United States of America, sitting within the
State of California, and any appellate court from any thereof, in any action or proceeding arising out of or relating to this Agreement, the agreements delivered in
connection herewith, or the transactions contemplated hereby or thereby, or for recognition or enforcement of any judgment relating thereto, and each of the
Parties hereby irrevocably and unconditionally (i) agrees not to commence any such action or proceeding except in such courts, (ii) agrees that any claim in
respect of any such action or proceeding may be heard and determined in such California State court or, to the extent permitted by Law, in such Federal court, (iii)
waives, to the fullest extent it may legally and effectively do so, any objection which it may now or hereafter have to the laying of venue of any such action or
proceeding in any such California State or Federal court, and (iv) waives, to the fullest extent permitted by Law, the defense of an inconvenient forum to the
maintenance of such action or proceeding in any such California State or Federal court. Each of the Parties hereby agrees that a final judgment in any such action
or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by Law. Each of the Parties
hereby irrevocably consents to service of process in the manner provided for notices in Section 11.5 hereof. Nothing in this Agreement will affect the right of any
Party to this Agreement to serve process in any other manner permitted by applicable Law.
 
11.4 Assignment. This Agreement may not be assigned by either Party without the prior written consent of the other, except that, (a) Purchaser may assign this
Agreement to an “affiliate” (as such term is defined in Rule 501(b) of Regulation D promulgated under the Securities Act) of Purchaser and (b) the Company may
assign this Agreement to a party that acquires all or substantially all of the Company’s business, whether by merger, sale of assets or otherwise. A merger,
consolidation or other reorganization shall be deemed to constitute an assignment.
 
11.5 Notices. Any notices required or permitted hereunder shall be given to the appropriate Party at the address specified below or at such other address as the
Party shall specify in writing. Such notice shall be in writing sent by: (i) certified mail, postage prepaid, return receipt requested; (ii) nationally recognized courier
service; or (iii) facsimile. Notice shall be deemed given (a) if sent by certified mail, on the earlier of the date the return receipt is signed or on the third business
day (fifth business day if sent internationally) after the notice is mailed; (b) if sent by nationally recognized courier service, on the day the notice is delivered
according to the records of such courier service; or (c) if sent by facsimile, upon the date such notice is transmitted by facsimile, provided that such transmission
is subsequently confirmed by a hard copy sent by nationally recognized courier service within twenty-four (24) hours of the transmission.
 

For Company:     Tularik Inc.
     1120 Veterans Boulevard
     South San Francisco, CA 94080
     Facsimile: (650) 825-7303
     Attention: Secretary

With a copy to:     Cooley Godward LLP
     Five Palo Alto Square
     3000 El Camino Real
     Palo Alto, CA 94306-2155
     Facsimile: (650) 849-7400
     Attention: Suzanne Sawochka Hooper
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For Purchaser:     Amgen Inc.
     One Amgen Center Drive
     Thousand Oaks, CA 91320-1799
     Facsimile: (805) 499-8011
     Attention: Corporate Secretary

With a copy to:     Latham & Watkins
     650 Town Center Drive
     20th Floor
     Costa Mesa, California 92626
     Facsimile: (714) 755-8290
     Attention: Charles K. Ruck

 
11.6 Waiver. The failure of either Party to assert a right hereunder or to insist upon compliance with any term or condition of this Agreement shall not constitute a
waiver of that right or excuse a similar subsequent failure to perform any such term or condition by the other Party. None of the terms, covenants and conditions
of this Agreement can be waived except by the written consent of the Party waiving compliance.
 
11.7 No Third-Party Beneficiary. This Agreement is for the benefit of, and may be enforced only by, the Company and Purchaser and their respective successors
and permitted transferees and assignees, and is not for the benefit of, and may not be enforced by, any third party.
 
11.8 Finder’s Fees.
 (a) The Company hereby agrees to indemnify and to hold Purchaser and its affiliates and agents harmless from and against any costs, expenses or liability
for any commission or compensation in the nature of a finder’s fee to any investment banker, finder, broker or other person or firm (including legal fees and other
costs and expense of defending against such liability or asserted liability) resulting from or arising out of acts or alleged acts of the Company, its affiliates or its or
their representatives.
 

(b) Purchaser (i) represents and warrants that, other than Merrill Lynch, Pierce, Fenner and Smith Incorporated, it has retained no investment bankers,
finders or brokers in connection with the transactions contemplated by this Agreement and (ii) hereby agrees to indemnify and hold the Company harmless from
and against any costs, expenses or liability for any commission or compensation in the nature of a finder’s fee to any investment banker, finder, broker or other
person or firm (including legal fees and other costs and expense of defending against such liability or asserted liability) resulting from or arising out of acts or
alleged acts of Purchaser, its affiliates or its or their representatives.
 
11.9 Expenses. The Company and Purchaser shall each bear its respective expenses and legal fees incurred with respect to the negotiation, execution, delivery
and performance of this Agreement and the transactions contemplated hereby.
 
11.10 Counterparts. This Agreement may be executed in counterparts, all of which taken together shall be regarded as one and the same instrument. Execution
and delivery of this Agreement by exchange of facsimile copies bearing the facsimile signature of a Party hereto shall constitute a valid and binding execution
and delivery of this Agreement by such Party. Such facsimile copies shall constitute enforceable original documents.
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11.11 Severability. If any provision of this Agreement is declared invalid by a court of last resort or by any court from the decision of which an appeal is not
taken within the time provided by Law, then and in such event, this Agreement will be deemed to have been terminated only as to the portion thereof that relates
to the provision invalidated by that decision, but this Agreement, in all other respects will remain in force; provided, however, that if the provision so invalidated
is essential to this Agreement as a whole, then the Parties shall negotiate in good faith to amend the terms hereof as nearly as practical to carry out the original
intent of the Parties.
 
11.12 Time of the Essence. Time is of the essence for purposes of this Agreement.
 
11.13 Rules of Interpretation. Within this Agreement (a) a reference to any individual, firm, trust, corporation, partnership, limited liability company,
governmental entity or business organization includes such entity’s permitted successors and permitted assigns; (b) the words “include,” “includes” and
“including” are not limiting; (c) references to any document, instrument or agreement (i) shall include all exhibits, schedules and other attachments thereto, (ii)
shall include all documents, instruments or agreements issued or executed in replacement thereof, and (iii) shall mean such document, instrument or agreement, or
replacement thereof, as amended, modified and supplemented from time to time and in effect at any given time; (d) the words “hereof,” “herein” and “hereunder”
and words of similar import when used shall refer to this Agreement as a whole and not to any particular provision of this Agreement; and (e) the headings used
in this Agreement have been inserted for convenience only, and they are not intended to be a part of or to affect the meaning or interpretation of this Agreement.
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IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly authorized representatives as of the date first written above.
 
COMPANY:    PURCHASER:

Tularik Inc.    Amgen Inc.

By:
 

/s/ William J. Rieflin
 

 
 

By:
 

/s/ Kevin W. Sharer

 
 

William J. Rieflin
Executive Vice President, Administration  

 
 

Name:
Title:  

Kevin W. Sharer
Chairman of the Board, Chief Executive Officer and President
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EXHIBIT A
 

FORM OF REGISTRATION RIGHTS AGREEMENT



REGISTRATION RIGHTS AGREEMENT
 

THIS REGISTRATION RIGHTS AGREEMENT (the “Agreement”) is made effective as of             , 2003, by and between TULARIK INC., a
Delaware corporation (the “Company”), and AMGEN INC., a Delaware corporation (“Amgen”).
 

RECITALS
 

WHEREAS, the Company and Amgen have entered into that certain Stock Purchase Agreement dated as of May 21, 2003 (the “Company Stock Purchase
Agreement”) pursuant to which Amgen will, subject to the terms and upon satisfaction of the conditions set forth therein, acquire shares of Common Stock (as
such term is defined herein) on each of the First Closing Date, Second Closing Date, Third Closing Date and Fourth Closing Date (as those terms are defined in
the Company Stock Purchase Agreement); and
 

WHEREAS, Amgen has entered into a Stock Purchase Agreement with ZKB Pharma Vision AG (“ZKB”) dated May 21, 2003 (the “ZKB Stock Purchase
Agreement”) pursuant to which Amgen has or will acquire additional shares of Common Stock from ZKB.
 

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual covenants and conditions set forth herein, the parties hereto agree as
follows:
 

AGREEMENT
 
1.  DEFINITIONS.
 

(a) The term “Act” means the Securities Act of 1933, as amended.
 

(b) The term “Agreement” has the meaning set forth in the Preamble.
 

(c) The term “Amgen” has the meaning set forth in the Preamble.
 

(d) The term “Business Day” means any day on which banks are not required or authorized to close in the City of Los Angeles.
 

(e) The term “Closing Date” means each of the First Closing Date, the Second Closing Date, the Third Closing Date and the Fourth Closing Date.
 

(f) The term “Common Stock” means the common stock, par value $0.001 per share, of the Company or any other shares of capital stock or other securities
of the Company into which such shares of Common Stock shall be reclassified or changed, including, by reason of a merger, consolidation, reorganization or
recapitalization. If the Common Stock has been so reclassified or changed, or if the Company pays a dividend or makes a distribution on the Common Stock in
shares of capital stock or subdivides (or combines) its outstanding shares of Common Stock into a greater (or smaller) number of shares of Common Stock, a
share of Common Stock shall be deemed to be such number of shares of stock and amount of other securities to which a holder of a share of Common Stock
outstanding immediately prior to such



change, reclassification, exchange, dividend, distribution, subdivision or combination would be entitled.
 

(g) The term “Company” has the meaning set forth in the Preamble.
 

(h) The term “Company Blackout Period” has the meaning set forth in Section 14.
 

(i) The term “Company Offering” has the meaning set forth in Section 2(c)(iii).
 

(j) The term “Company Stock Purchase Agreement” has the meaning set forth in the Recitals.
 

(k) The term “Deferral Notice” has the meaning set forth in Section 2(d).
 

(l) The term “Deferral Period” has the meaning set forth in Section 2(d).
 

(m) The term “Demand Effectiveness Deadline Date” has the meaning set forth in Section 3(a).
 

(n) The term “Demand Registration” has the meaning set forth in Section 3(a).
 

(o) The term “Demand Registration Notice” has the meaning set forth in Section 3(a).
 

(p) The term “Demand Underwriters” has the meaning set forth in Section 3(c).
 

(q) The term “Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

(r) The term “Final Prospectus” has the meaning set forth in Section 7(a)(3).
 

(s) The term “Holder” means any recordholder of Registrable Securities that is a party to this Agreement, including a Permitted Transferee.
 

(t) The term “Holder-Underwriters” has the meaning set forth in Section 7(a).
 

(u) The term “Material Event” means any event or the existence of any fact as a result of which the Company shall determine in its reasonable discretion
that a Registration Statement shall contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to
make the statements therein not misleading, or any Prospectus shall contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading (including, in any such
case, as a result of the non-availability of financial statements).
 

(v) The term “NASD” means the National Association of Securities Dealers, Inc.
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(w) The term “Permitted Transferees” means any Person to which the rights under this Agreement are transferred pursuant to Section 11.

 
(x) The term “Person” means any individual, corporation, partnership, joint venture, association, joint-stock company, trust, unincorporated organization or

government or any agency or political subdivision thereof.
 

(y) The term “Prospectus” means the prospectus included in any Registration Statement (including a prospectus that discloses information previously
omitted from a prospectus filed as part of an effective registration statement in reliance upon Rule 430A), as amended or supplemented by any prospectus
supplement, with respect to the terms of the offering of any portion of the Registrable Securities covered by such Registration Statement and all other
amendments and supplements to such prospectus, including post-effective amendments, and all material incorporated by reference or deemed to be incorporated
by reference in such prospectus.
 

(z) The terms “register,” “registered” and “registration” refer to a registration effected by preparing and filing a registration statement in compliance with
the Act and the declaration or ordering of the effectiveness of such registration statement.
 

(aa) The term “Registrable Securities” means the Common Stock issued or issuable to Amgen or acquired by Amgen pursuant to:
 

(i) the Company Stock Purchase Agreement; and
 

(ii) the ZKB Stock Purchase Agreement;
 
provided, however, that the above described securities shall not be treated as Registrable Securities if and so long as they (x) have been sold by a Holder to or
through a broker or dealer or underwriter in a public distribution or a public securities transaction, (y) have been sold by a Holder pursuant to Rule 144
promulgated under the Act in a transaction exempt from the registration and prospectus delivery requirements of the Act so that all transfer restrictions and
restrictive legends with respect thereto are removed upon the consummation of such sale or (z) are able to be sold without restriction under Rule 144 of the Act.
 

(bb) The term “Registration Statement” means any registration statement under the Act of the Company that covers any of the Registrable Securities
pursuant to the provisions of this Agreement, including the related Prospectus, all amendments and supplements to such registration statement, including pre- and
post-effective amendments, all exhibits thereto and all material incorporated by reference or deemed to be incorporated by reference in such registration
statement.
 

(cc) The term “SEC” means the Securities and Exchange Commission or any successor agency thereto.
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(dd) The term “Section 2(c)(iii) Reason” has the meaning set forth in Section 2(c)(iii).

 
(ee) The term “Shelf Bookrunning Manager” has the meaning set forth in Section 2(c)(ii).

 
(ff) The term “Shelf Effectiveness Period” has the meaning set forth in Section 2(a).

 
(gg) The term “Shelf Registration Statement” has the meaning set forth in Section 2(a).

 
(hh) The term “Shelf Underwriters” has the meaning set forth in Section 2(c)(ii).

 
(ii) The term “Subsequent Market” has the meaning set forth in Section 6(q).

 
(jj) The term “Transaction Delay Notice” has the meaning set forth in Section 2(c)(iii).

 
(kk) The term “Transaction Delay Period” means the period commencing on the day the Company furnishes a Transaction Delay Notice and continuing

until (i) in the case of a Company Offering, the earliest of (A) sixty (60) days following the effectiveness of the registration statement relating to the applicable
Company Offering, (B) promptly after the abandonment of the applicable Company Offering or (C) one hundred twenty (120) days after the date of the
Transaction Delay Notice or (ii) in the case of a Section 2(c)(iii) Reason, until the earlier of (A) such time as the Company reasonably determines that the delay is
no longer appropriate or (B) one hundred and twenty (120) days.
 

(ll) The term “Violations” shall have the meaning set forth in Section 7(a)(1).
 

(mm) The term “ZKB” has the meaning set forth in the Recitals.
 

(nn) The term “ZKB Stock Purchase Agreement” has the meaning set forth in the Recitals.
 
2.  SHELF REGISTRATION.
 

(a) Filing of Shelf Registration Statement. After January 1, 2004, from time to time upon the written request of Amgen, the Company shall prepare and file
or cause to be prepared and filed with the SEC, as soon as practicable, but in no event later than ten (10) business days after receipt of Amgen’s request, a
Registration Statement for an offering to be made on a delayed or continuous basis pursuant to Rule 415 of the Act registering the resale from time to time by the
Holders of all of the Registrable Securities then held by the Holders (each a “Shelf Registration Statement”), provided that no Registrable Securities that are then
subject to an effective Registration Statement shall be required to be included therein. Each Shelf Registration Statement shall be on Form S-3 or another
appropriate form permitting registration of such Registrable Securities for resale by such Holders in accordance with the methods of distribution set forth in the
Shelf Registration Statement (such methods of distribution to include underwritten offerings and other methods designated in writing by the Holders pursuant to
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Section 2(c)). The Company shall not permit any securities other than the Registrable Securities to be included in the Shelf Registration Statements. The
Company shall use commercially reasonable efforts to cause each Shelf Registration Statement to be declared effective under the Act, as soon as practicable, but
in no event later than the date that is ninety (90) days after the Shelf Registration Statement is initially filed by the Company with the SEC. The Company shall
use commercially reasonable efforts to keep each Shelf Registration Statement continuously effective under the Act (subject to Section 2(d)) for a period not
exceeding the earlier of: (i) the date on which all Holders may sell all Registrable Securities included in such Shelf Registration Statement without restriction
under Rule 144 of the Act; or (ii) such time as Holders, their Permitted Transferees and assigns do not hold any Registrable Securities (the “Shelf Effectiveness
Period”). The Company shall be deemed not to have used commercially reasonable efforts to keep a Shelf Registration Statement effective during the applicable
Shelf Effectiveness Period if among other things it voluntarily takes any action that would result in Holders of Registrable Securities not being able to offer and
sell such Securities at any time during the Shelf Effectiveness Period, unless such action is (x) required by applicable law or otherwise undertaken by the
Company in good faith and for valid business reasons (not including avoidance of the Company’s obligations hereunder), including the acquisition or divestiture
of assets, and (y) permitted by Section 2(d) hereof.
 

(b) Amendments to Shelf Registration Statement. The Company shall use commercially reasonable efforts to promptly supplement and amend the Shelf
Registration Statements and any related Prospectus(es) if required by the rules, regulations or instructions applicable to the registration form used by the
Company for such Shelf Registration Statement, if required by the Act or as reasonably requested by Amgen or by the Shelf Bookrunning Manager, if any.
 

(c) Underwritten Syndicated Offerings.
 

      (i) If one or more Holders proposes to sell Registrable Securities in a underwritten syndicated offering pursuant to a Shelf Registration Statement, such
Holder or Holders may request the Company in writing to effect such underwritten syndicated offering by supplement or amendment to such Shelf Registration
Statement, stating the number of Registrable Securities proposed to be sold. The Company and all Holders proposing to distribute Registrable Securities through
such underwritten syndicated offering shall enter into an underwriting agreement in customary form with the underwriters for the offering.
 

      (ii) Any underwritten syndicated offering requested pursuant to this Section 2(c) shall be underwritten by up to two co-managing underwriters. The
Holders shall select one co-managing underwriter and the Company shall have the right to select a second co-managing underwriter, if any (together, the “Shelf
Underwriters”). If the Company selects a co-managing underwriter, the co-managing underwriter selected by the Holders (the “Shelf Bookrunning Manager”)
shall be the sole bookrunning underwriter and shall be entitled to 55% of the economics allocated to the two co-managing underwriters.
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(iii) Notwithstanding any provision of this Agreement to the contrary, the Company shall not be required to effect an offering pursuant to this Section

2(c) during any Transaction Delay Period if, within five business days following the Company’s receipt of a request from a Holder to effect an offering pursuant
to this Section 2(c), the Company furnishes such Holder with a certificate signed by an executive officer of the Company (a “Transaction Delay Notice”) to the
effect that the Company (A) prior to the Company’s receipt of such request, had commenced preparations for the filing of a registration statement pertaining to a
public offering of securities of the Company for the account of the Company (a “Company Offering”) or (B) has determined in good faith based on consultation
and advice of a professional financial advisor that an offering pursuant to this Section 2(c) would likely materially interfere with a potential contemplated material
financing, acquisition, reorganization, corporate development or merger or other transaction involving the Company (a “Section 2(c)(iii) Reason”). The Company
may deliver no more than two (2) Transaction Delay Notices in any twelve-month period, and the aggregate duration of all Transaction Delay Periods shall not
exceed one hundred and twenty (120) days in any twelve-month period. The Company shall use commercially reasonable efforts to cause any such registration
statement relating to any such Company Offering to become effective as soon as possible.
 

(iv) The Company shall not be obligated to (1) effect more than two offerings pursuant to this Section 2(c), (2) effect more than one offering
pursuant to this Section 2(c) or Section 3 in any twelve month period, or (3) effect any offering pursuant to this Section 2(c) involving less than three million
(3,000,000) shares of Registrable Securities. An offering requested pursuant to this Section 2(c) shall not be deemed to have been effected for purposes of this
Section 2(c), unless (A) the applicable Shelf Registration Statement remains effective for a period of at least sixty (60) days after commencement of the offering,
and (B) the offering is not subject to any stop order or requirement of the SEC during the period specified in the foregoing clause (1) (other than any such stop
order, injunction, or other requirement of the SEC prompted by any act or omission of Holders of Registrable Securities).
 

(v) If in an underwritten syndicated offering requested pursuant to this Section 2(c), the or, if applicable, either Shelf Underwriter (after consultation
with any other Shelf Underwriter) reasonably advises the Company in writing that, in its opinion, the number of Registrable Securities requested to be included in
such offering exceeds the number that can be sold in such offering at a price reasonably related to the then current market value of such securities, there shall be
included in such offering only the Registrable Securities that such Shelf Underwriter so advises may be sold at a price reasonably related to the then current
market value of such securities.
 

(d) Suspension of Shelf Registration Statements. Upon (i) the issuance by the SEC of a stop order suspending the effectiveness of a Shelf Registration
Statement or the initiation of proceedings with respect to such Shelf Registration Statement under Section 7(d) or 8(e) of the Act or (ii) the occurrence of a
Material Event or the non-availability of financial statements required in the Shelf Registration Statement, the Company shall (A) in the case of clause (ii) above,
subject to the next to last sentence of this Section 2(d), as promptly as practicable, prepare
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and file a post-effective amendment to such Shelf Registration Statement or a supplement to the related Prospectus or any document incorporated therein by
reference or file any other required document that would be incorporated by reference into the Shelf Registration Statement and Prospectus so that such Shelf
Registration Statement does not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make
the statements therein not misleading, and the related Prospectus does not contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading, as
thereafter delivered to the purchasers of the Registrable Securities being sold thereunder, and, in the case of a post-effective amendment to such Shelf Registration
Statement, subject to the next to last sentence of this Section 2(d), use commercially reasonable efforts to cause it to be declared effective as promptly as is
reasonably practicable, and (B) give notice to the Holders named as selling security holders in the Prospectus that the availability of the Shelf Registration
Statement is suspended (a “Deferral Notice”). Upon receipt of any Deferral Notice, each Holder agrees not to sell any Registrable Securities pursuant to the
Registration Statement until such Holder’s receipt of copies of the supplemented or amended Prospectus provided for in clause (A) above, or until it is advised in
writing by the Company that the Prospectus may be used, and has received copies of any additional or supplemental filings that are incorporated or deemed
incorporated by reference in such Prospectus. The Company will use commercially reasonable efforts to ensure that the use of the Prospectus may be resumed (x)
in the case of clause (i) above, as promptly as is practicable, but in no event later than twenty (20) business days after the Deferral Notice is given to the Holders,
and (y) in the case of clause (ii) above, as soon as in the reasonable judgment of the Company the public disclosure of such Material Event would not be
prejudicial to or contrary to the interests of the Company or such financial statements become available, but in no event later than forty-five (45) days after the
Deferral Notice is given to the Holders. The period during which the availability of the Shelf Registration Statement and any related Prospectus is suspended
pursuant to this Section 2(d) (the “Deferral Period”) shall not exceed forty-five (45) days in any three (3) month period and one hundred twenty (120) days during
the Shelf Effectiveness Period.
 
3. DEMAND REGISTRATION.
 (a) Request for Registration of Underwritten Offering. After January 1, 2004, one or more Holders may request in a written notice (“Demand Registration
Notice”) that the Company file a Registration Statement under the Act covering the registration of a minimum of three million (3,000,000) shares of Registrable
Securities held by such Holders in an underwritten offering (a “Demand Registration”). Following receipt of any notice under this Section 3(a), the Company
shall use commercially reasonable efforts to cause to be registered under the Act all Registrable Securities that the Holders have requested be registered. As soon
as practicable (but in no event later than thirty (30) days) after receipt of a Demand Registration Notice from the initiating Holders thereof, the Company shall file
with the SEC a Registration Statement on appropriate form under the Act relating to the offer and sale of the Registrable Securities described in the Demand
Registration Notice, and thereafter the Company shall use its commercially reasonable efforts to cause the Registration Statement to be declared effective as
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soon as practicable but in no event later than a date which is ninety (90) days after receipt of such Demand Registration Notice (the “Demand Effectiveness
Deadline Date”). It being understood the Holders shall permit shares of Common Stock held by third parties exercising similar registration rights granted pursuant
to agreements with the Company in effect as of the date hereof to be included in such registrations filed pursuant to this Section 3(a) if and to the extent there is
capacity pursuant to Section 3(f) hereof.
 

(b) Underwritten Offering. Any distribution of Registrable Securities pursuant to any registration filed pursuant to this Section 3 shall be by means of an
underwritten offering. The Company and all Holders proposing to distribute Registrable Securities through such underwritten offering shall enter into an
underwriting agreement in customary form with the underwriters for the offering.
 

(c) Co-Managing Underwriters. Any offering requested pursuant to this Section 3 shall be underwritten by up to two co-managing underwriters. The
Holders shall select one co-managing underwriter and the Company shall have the right to select a second co-managing underwriter, if any (together, the
“Demand Underwriters”). If the Company selects a co-managing underwriter, the co-managing underwriter selected by the Holders shall be the sole bookrunning
underwriter and shall be entitled to 55% of the economics allocated to the two co-managing underwriters.
 

(d) Blackout. Notwithstanding any provision of this Agreement to the contrary, the Company shall not be required to effect an offering pursuant to this
Section 3 during any Transaction Delay Period if, within two business days following the Company’s receipt of a Demand Registration Notice, the Company
furnishes such Holder with a Transaction Delay Notice to the effect that the Company (A) prior to the Company’s receipt of such request, had commenced
preparations for the filing of a registration statement pertaining to a Company Offering or (B) has a Section 2(c)(iii) Reason. The Company may deliver no more
than two (2) Transaction Delay Notices in any twelve-month period, and the aggregate duration of all Transaction Delay Periods shall not exceed one hundred and
twenty (120) days in any twelve-month period. The Company shall use commercially reasonable efforts to cause any such registration statement relating to any
such Company Offering to become effective as soon as possible.
 

(e) Limitation on the Number of Demand Registrations. In no event will the Company be obligated to effect (1) more than one underwritten offering in any
twelve month period pursuant to Section 2(c) or this Section 3 and (2) more than four registrations pursuant to this Section 3; provided, however, that a
registration requested pursuant to this Section 3 shall not be deemed to have been effected for purposes of this Section 3(e), (A) unless (i) the Registration
Statement therefor has been declared effective by the SEC, (ii) the Registration Statement therefor has remained effective for the period required for the
underwriters of the registration to complete their distribution of the securities purchased by them in the offering pursuant to such registration not to exceed sixty
(60) days, and (iii) the offering of Registrable Securities pursuant to such Registration Statement is not subject to any stop order or requirement of the SEC during
the period specified in the foregoing clause (other than any such stop order,
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injunction, or other requirement of the SEC prompted by any act or omission of Holders of Registrable Securities) or (B) if, the number of Registrable Securities
sold in such Demand Registration is less than 75% of the number of Registrable Securities proposed in good faith to be sold by Holders at the time of the Demand
Registration Notice.
 

(f) Underwriter Holdback. If in a registration requested pursuant to Section 3(a), the sole bookrunning Demand Underwriter (after consultation with any
other Demand Underwriter) reasonably advises the Company in writing that, in its opinion, the number of Registrable Securities and other shares of Common
Stock that have registration rights requested to be included in such registration will exceed the maximum amount of the Company’s securities that can be
marketed either (i) at a price reasonably related to the then current market value of such securities, or (ii) without otherwise materially and adversely affecting the
entire offering, the Demand Underwriter may limit the number of securities that may be included in the Demand Registration. The number of securities that may
be included in the Demand Registration shall be allocated among the Holders and all those selling security holders exercising registration rights granted pursuant
to agreements with the Company in effect as of the date hereof, in proportion, as nearly as practicable, to the respective amount of securities requested to be
registered in connection with such Demand Registration. In no event shall any person that acquires registration rights from the Company after the date hereof be
entitled to register securities pursuant to the registration statement filed in connection with such Demand Registration.
 
4. COMPANY REGISTRATION.
 (a) If at any time, or from time to time, the Company shall determine, in its sole discretion, to register any of its securities, either for its own account or for
the account of a security holder or holders (other than (i) a registration statement providing for an offering on a delayed or continuous basis pursuant to Rule 415
of the Act or (ii) a registration statement on Form S-4 or S-8 or any successor or similar forms) registering an underwritten offering of Common Stock for cash
consideration on any form that also would permit the registration of the Registrable Securities and such filing is to be on its behalf and/or on behalf of selling
holders of the Company’s securities, the Company shall each such time:
         (1) promptly give to the Holders written notice thereof; and
         (2) include in such registration (and any related qualification under Blue Sky law or other compliance), and in any underwriting involved therein, all
the Registrable Securities specified in any written request or requests by Holders received by the Company within fifteen (15) days after such written notice is
given on the same terms and conditions as the Common Stock, if any, otherwise being sold through the underwriters in such registration.
 

(b) If the registration of which the Company gives notice is for a registered public offering involving an underwriting, the Company shall so advise the
Holders as part of the written notice given pursuant to Section 4(a). In such event, the right of any Holder to registration pursuant to this Section 4 shall be
conditioned upon Holder’s participation in such underwriting and the inclusion of such Holder’s Registrable Securities in the underwriting to the
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extent provided herein. All Holders proposing to distribute their securities through such underwriting (together with the Company and the other holders
distributing their securities through such underwriting) shall enter into an underwriting agreement in customary form with the underwriter or underwriters
selected for such underwriting by the Company.
 

(c) Notwithstanding any other provision of this Section 4, if the managing underwriter determines that the total amount of such securities to be so
registered, including Registrable Securities, will exceed the maximum amount of the Company’s securities that can be marketed either (a) at a price reasonably
related to the then current market value of such securities, or (b) without otherwise materially and adversely affecting the entire offering, the underwriters may
limit the Registrable Securities or other securities to be included in the registration. The Company shall so advise all Holders and other holders distributing their
securities through such underwriting and the Company shall include in such registration (1) first, all the securities the Company proposes to sell for its own
account or is required to register on behalf of any third party exercising demand registration rights pursuant to another agreement and without having the adverse
effect referred to above, and (2) second, all Registrable Securities requested to be included in such registration by the Holders pursuant to this Section 4 together
with all shares of Common Stock requested to be included by third parties exercising registration rights similar to those granted in this Section 4 up to the number
of shares that the Company has been advised can be sold in such offering without having either of the adverse effects referred to above. The number of such
Registrable Securities requested to be included in such registration by the Holders pursuant to this Section 4 shall be limited to such extent and shall be allocated
pro rata among all such requesting Holders and third parties exercising rights similar to those granted in this Section 4 on the basis of the relative number of
Registrable Securities each such Holder has requested to be included in such registration and the number of shares of Common Stock requested to be included in
such registration by such third parties. The Company shall advise all Holders of shares which would otherwise be registered and underwritten pursuant hereto of
any such limitations, and the number of shares of Registrable Securities that may be included in the registration. If any Holder disapproves of the terms of any
such underwriting, such Holder may elect to withdraw therefrom by written notice to the Company and the underwriter. Any securities excluded or withdrawn
from such underwriting shall not be transferred in a public distribution prior to 90 days after the effective date of the registration statement relating thereto, or
such shorter period of time as the managing underwriter may require.
 

(d) The Company shall have the right to terminate or withdraw any registration initiated by it under this Section 4 prior to the effectiveness of such
registration whether or not any Holder has elected to register securities in such registration.
 
5. EXPENSE OF REGISTRATION.
 All expenses incurred in connection with any registration, qualification or compliance of any Registration Statement, including, without limitation, all
registration, filing and qualification fees including NASD filing fees, all fees and expenses of compliance with securities or Blue Sky laws, application and filing
fees in connection with listing the Registrable Securities on a
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national securities exchange or automated quotation system, reasonable fees and disbursements of one counsel for the selling stockholders, printing expenses,
escrow fees, fees and disbursements of counsel for the Company and all other Persons retained by the Company in connection with the registration of the
Registrable Securities, accounting fees and expenses, and expenses of any special audits or “cold comfort letters” incidental to or required by such registration
and all other fees, costs, and expenses incident to the Company’s performance or compliance with this Agreement shall be borne by the Company; provided,
however, that in connection with an underwritten registration requested pursuant to Section 2(c) or Section 3 hereof, Holders shall pay an amount limited to their
pro rata share, based on the number of securities of selling stockholders included in such underwritten registration, of one-half of the reasonable fees and
disbursements of one counsel for the selling stockholders; provided, further, that the Company shall not be required to pay stock transfer taxes or underwriters’
fees, discounts or commissions relating to Registrable Securities.
 
6. REGISTRATION PROCEDURES.
 If and whenever the Company is required by the provisions of this Agreement to use its commercially reasonable efforts to effect the registration of any of
the Registrable Securities under the Act, the Company will, as expeditiously as possible:
 (a) prepare and file with the SEC a Registration Statement with respect to such Registrable Securities and use its commercially reasonable efforts to cause
such Registration Statement to become and remain effective until the Holders have completed the distribution described in the Registration Statement relating
thereto;
 (b) prepare and file with the SEC such amendments and supplements to such Registration Statement and the prospectus used in connection therewith as
may be necessary to comply with the provisions of the Act, and to keep such registration statement effective for the applicable Shelf Effectiveness Period in the
case of the Shelf Registration Statements or for a period not in excess of one hundred twenty (120) days (or such shorter period during which the distribution of
securities thereunder continues) in the case of all other Registration Statements contemplated by this Agreement, cause the related Prospectus to be supplemented
by any Prospectus supplement required by applicable law, and as so supplemented to be filed pursuant to the Act and to comply with the provisions of the Act
with respect to the disposition of all Registrable Securities covered by such Registration Statement in accordance with the intended methods of disposition by the
seller or sellers thereof, and furnish to the Holders of the Registrable Securities copies of any such amendments and supplements prior to their being used or filed
with the SEC, which amendments and supplements will be subject to the review of the Holders and their counsel;
 (c) shall use its commercially reasonable efforts to prevent the issuance, and if issued to obtain the withdrawal at the earliest possible time, of any order
suspending the effectiveness of the Registration Statement;
 

11



 
(d) furnish to each Holder participating in the registration, without charge, at least one copy of the Registration Statement and any post-effective

amendment thereto, including financial statements and schedules, and, if Holder so reasonably requests in writing, all exhibits thereto (including those, if any,
incorporated by reference);
 

(e) furnish to each Holder participating in the registration, without charge, such number of Prospectuses and preliminary Prospectuses in conformity with
the requirements of the Act, and such other documents and information, as such selling Holders may reasonably request in order to facilitate the public sale or
other disposition of the Registrable Securities being sold by such Holders and make available for inspection by the parties referred to in Section 6(m) below such
financial and other information and books and records of the Company, and cause the officers, directors, employees, counsel and independent certified public
accountants of the Company to respond to such inquiries, as shall be reasonably necessary, in the judgment of the respective counsel referred to in such Section
6(m);
 

(f) use its commercially reasonable efforts to register or qualify the Registrable Securities covered by such Registration Statement under such other
securities or Blue Sky laws of such jurisdictions as Holder shall reasonably request and do any and all other acts and things which may be necessary or desirable
to enable Holder to consummate the public sale or other disposition in such jurisdictions, provided that the Company shall not be required in connection therewith
or as a condition thereto to qualify to do business or file a general consent to service of process in any jurisdiction unless the Company is already subject to
service in such jurisdiction and except as may be required by the Act, and provided further that the Company shall not be required to qualify such Registrable
Securities in any jurisdiction in which the securities regulatory authority requires that any Holder submit its Registrable Securities to the terms, provisions and
restrictions of any escrow, lockup or similar agreement(s) for consent to sell Registrable Securities in such jurisdiction unless such Holder agrees to do so;
 

(g) notify each Holder covered by such Registration Statement, at any time when a Prospectus relating thereto is required to be delivered under the Act, of
the happening of any event as a result of which the Prospectus included in such Registration Statement, as then in effect, includes an untrue statement of a
material fact or omits to state a material fact required to be stated therein or necessary to make the statement therein not misleading in the light of the
circumstances then existing and, at the request of any such Holder, the Company shall prepare a supplement or amendment to such Prospectus so that, as
thereafter delivered to the purchaser of such Registrable Securities, such Prospectus shall not contain an untrue statement of a material fact or omit to state a
material fact required to be stated therein or necessary to make the statement therein not misleading in the light of the circumstances then existing;
 

(h) otherwise use its commercially reasonable efforts to comply with all applicable rules and regulations of the SEC;
 

(i) shall cooperate with each Holder participating in such registration to facilitate the timely preparation and delivery of certificates representing the
Registrable Securities to be sold pursuant to any Registration Statement free of any restrictive legends and in such denominations
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and registered in such names as such Holder may request in connection with the sale of Registrable Securities pursuant to such Registration Statement;
 

(j) use commercially reasonable efforts to make available appropriate senior executive officers of the Company to participate in customary “road show”
presentations that may be reasonably requested by the Holders in any underwritten syndicated offering; provided that the participation of such senior executive
officers shall not interfere with the conduct of their duties to the Company; provided, further, that the Company’s Chief Executive Officer, in his sole discretion,
may elect not to participate in such “road show” presentations; and provided, further, the Company’s senior executive officers shall not be required to participate
in “road shows” for more than two underwritten offerings as a result of this Section 6(j).
 

(k) shall not later than the effective date of the applicable Registration Statement, provide CUSIP numbers for the Registrable Securities registered
thereunder and provide the applicable trustee with a printed certificate for the Registrable Securities in a form eligible for deposit with The Depository Trust
Company;
 

(l) shall, in the event of any underwritten public offering, enter into and perform its obligations under an underwriting agreement, in usual and customary
form, with the managing underwriter(s) of such offering but in no event shall any indemnity and/or contribution provisions therein provide that the indemnity
and/or contribution of a Holder of Registrable Securities exceed the net proceeds from the offering received by such Holder;
 

(m) shall provide (1) the Holders of the Registrable Securities to be included in such Registration Statement, (2) the Shelf Underwriters or Demand
Underwriters, as applicable, (3) the sales or placement agent, if any, therefor, (4) counsel for the Shelf Underwriters or Demand Underwriters or agent, as
applicable, and (5) not more than one counsel for all the Holders of such Registrable Securities the opportunity to participate in the preparation of such
Registration Statement, each Prospectus included therein or filed with the SEC, and each amendment or supplement thereto, and (x) promptly incorporate in a
Prospectus supplement or post-effective amendment such information as the bookrunning manager, its counsel, or such Holders’ counsel reasonably determine is
necessary and appropriate to be included therein, (y) make all required filings of such Prospectus supplement or such post-effective amendment as soon as
practicable after the Company has received notification of the matters to be incorporated in such Prospectus supplement or post-effective amendment, and (z)
supplement or make amendments to such Registration Statement;
 

(n) promptly notify the selling Holders, the sales or placement agent, if any, and the Shelf Underwriters or Demand Underwriters, as applicable, (1) when
such Registration Statement, amendment, supplement or post-effective amendment has been filed with the SEC, and, with respect to such Registration Statement
or any post-effective amendment, when the same has become effective, (2) of any comments by the SEC or by any Blue Sky or securities commissioner or
regulator of any state with respect thereto, (3) of the issuance by the SEC of any stop order suspending the effectiveness of such Registration Statement or the
initiation or threatening of any proceedings for that purpose, or (4) of the receipt by the Company of any
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notification with respect to the suspension of the qualification of the Registrable Securities for sale in any jurisdiction or the initiation or threatening of any
proceeding for such purpose;
 

(o) shall furnish, on the date that such Registrable Securities are delivered to the Shelf Underwriters or Demand Underwriters, as applicable, for sale, if
such securities are being sold through such underwriters, (i) an opinion, dated as of such date, of the counsel representing the Company for the purposes of such
registration, in form and substance as is customarily given to underwriters in an underwritten public offering, addressed to the Shelf Underwriters or Demand
Underwriter, as applicable, and (ii) a letter dated as of such date, from the independent certified public accountants of the Company, in form and substance as is
customarily given by independent certified public accountants to underwriters in an underwritten public offering addressed to the Shelf Underwriters or Demand
Underwriters, as applicable;
 

(p) shall cooperate and assist in any filings required to be made with the NASD and in the performance of any due diligence investigation by any Shelf
Underwriter or Demand Underwriter, as applicable, or any other underwriter (including any “qualified independent underwriter” that is required to be retained in
accordance with the rules and regulations of the NASD);
 

(q) shall use commercially reasonable efforts to cause all Registrable Securities relating to each registration statement required to be filed hereunder to be
listed on the NASDAQ National Market or on any other stock market or trading facility on which the shares of Common Stock are traded, listed or quoted (each a
“Subsequent Market”) in the time and manner required by the NASDAQ National Market and any Subsequent Market, and shall provide to Holder evidence of
such listing, and the Company shall maintain the listing of its Common Stock thereon; and
 

(r) otherwise comply with all applicable rules and regulations of the SEC, and make available to its security holders, as soon as reasonably practicable, but
not later than eighteen months after the effective date of the Registration Statement, an earnings statement covering the period of at least twelve months beginning
with the first full month after the effective date of such Registration Statement, which earnings statement shall satisfy the provisions of Section 10(a) of the Act.
 
7.    INDEMNIFICATION.
 (a) The Company agrees to indemnify and hold harmless each Holder with respect to each Registration Statement filed under the Act pursuant to this
Agreement, each of such Holder’s partners, trustees, officers and directors, and other agents, each underwriter of any of the Registrable Securities included in
such Registration Statement, and each Person, if any, who controls any such Holder or underwriter within the meaning of the Act (hereinafter collectively referred
to as the “Holder-Underwriters”), as follows:
 (1) against any and all loss, liability, claim, damage and expense whatsoever arising out of (a) (i) any untrue statement or alleged untrue statement of
a material fact contained
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in a Registration Statement (or any amendment thereto), or (ii) the omission or alleged omission therefrom of a material fact required to be stated therein or
necessary to make the statements therein not misleading, or (iii) arising out of any untrue statement or alleged untrue statement of a material fact contained in any
preliminary Prospectus or Prospectus (or any amendment or supplement thereto), or (iv) the omission or alleged omission therefrom of a material fact necessary
in order to make the statement therein, in the light of the circumstances under which they were made, not misleading, unless such untrue statement or omission or
such alleged untrue statement or omission was made in reliance upon and in conformity with written information furnished to the Company by such Holder-
Underwriter specifically to be included in such Registration Statement (or any amendment thereto) or such preliminary Prospectus or Prospectus (or any
amendment or supplement thereto) or (b) any violation or alleged violation by the Company of the Act, the Exchange Act, any state securities law or any rule or
regulation promulgated under the Act, the Exchange Act or any state securities law in connection with the offering covered by such Registration Statement
(collectively, the “Violations”);
 

(2) against any and all loss, liability, claim, damage and expense whatsoever to the extent of the aggregate amount paid in settlement of any
litigation, commenced or threatened, or of any claim whatsoever based upon any such untrue statement or omission or any such alleged untrue statement or
omission or violation of the Act or Exchange Act or any state securities law, if such settlement is effected with the written consent of the Company (which
consent shall not be unreasonably withheld); and
 

(3) against any and all expense (including attorneys’ fees) whatsoever reasonably incurred, as incurred, in investigating, preparing, settling (with the
consent of the Company, which consent shall not be unreasonably withheld) or defending against any litigation, commenced or threatened, or any claim
whatsoever based upon any such untrue statement or omission, or any such alleged untrue statement or omission, to the extent that any such expense is not paid
under (1) or (2) above; provided, however, that the foregoing indemnity agreement is subject to the condition that, insofar as it relates to any such untrue
statement, alleged untrue statement, omission or alleged omission made in a preliminary prospectus but eliminated or remedied in the amended prospectus on file
with the SEC at the time the registration statement becomes effective, or in the amended prospectus filed with the SEC pursuant to Rule 424(b) (the “Final
Prospectus”), such indemnity agreement shall not inure to the benefit of any underwriter, or any Holder, if there is no underwriter, if a copy of the Final
Prospectus was not furnished to the person or entity asserting the loss, liability, claim or damage at or prior to the time such action is required by the Act.
 
In no case shall the Company be liable under this indemnity agreement with respect to any loss, liability, claim, damage or expense with respect to any claim
made against any Holder-Underwriter unless the Company shall be notified in writing of the nature of the claim within a reasonable time after the assertion
thereof, provided that the Company shall be liable under this indemnity agreement with respect to any such claim notwithstanding the lack of such notice within a
reasonable time if such lack of notice does not prejudice the ability of the Company to defend such claim, and provided further that the failure to so notify the
Company shall not
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relieve the Company from any liability which it may have otherwise than on account of this indemnity agreement. In case of any such notice, the Company shall
be entitled to participate at its expense in the defense, or if it so elects within a reasonable time after receipt of such notice, to assume the defense of any suit
brought to enforce any such claim; but if it so elects to assume the defense, such defense shall be conducted by counsel chosen by it and approved by the Holder-
Underwriter(s) and other defendant or defendants, if any, in any suit so brought, which approval shall not be unreasonably withheld. In the event that the
Company elects to assume the defense of any such suit and retain such counsel, the Holder-Underwriter(s) and other defendant or defendants, if any, in the suit
shall bear the fees and expenses of any additional counsel thereafter retained by them; provided, however, that the Company shall bear the expense of independent
counsel for the Holder-Underwriter(s) if the Holder-Underwriter(s) reasonably determines that representation of it or them and the Company by the same counsel
would be inappropriate due to actual or potential conflicts of interest.
 

(b) If the indemnification provided for in Subsection (a) of this Section 7 is held by a court of competent jurisdiction to be unavailable to Holder-
Underwriter with respect to any losses, claims, damages or liabilities referred to herein, the indemnifying party, in lieu of indemnifying such indemnified party
thereunder, shall to the extent permitted by applicable law contribute to the amount paid or payable by such indemnified party as a result of such loss, claim,
damage or liability in such proportion as is appropriate to reflect the relative fault of the indemnifying party on the one hand and of the indemnified party on the
other in connection with the Violations that resulted in such loss, claim, damage or liability, as well as any other relevant equitable considerations. The relative
fault of the indemnifying party and of the indemnified party shall be determined by a court of law by reference to, among other things, whether the untrue or
alleged untrue statement of a material fact or the omission to state a material fact relates to information supplied by the indemnifying party or by the indemnified
party and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission; provided, that in no
event shall any contribution by a Holder under Subsection (b) of this Section 7 exceed in the aggregate the net proceeds from the offering received by such
Holder.
 

(c) Each Holder severally, and not jointly, agrees that it will indemnify and hold harmless the Company, each officer and director of the Company, each
Person, if any, who controls the Company within the meaning of the Act, each underwriter of Registrable Securities included in any Registration Statement which
has been filed under the Act pursuant to this Agreement, each Person, if any, who controls such underwriter within the meaning of the Act, each other Holder,
each of such other Holder’s partners, officers and directors, and each Person controlling such other Holder within the meaning of the Act against any and all loss,
liability, claim, damage and expense, as incurred, described in clauses (a)(1) through (a)(3), inclusive, of this Section 7, but only with respect to statements or
omissions, or alleged statements or omissions, made in such registration statement (or any amendment thereto) or any preliminary Prospectus or Prospectuses (or
any amendment or supplement thereto) in reliance upon and in conformity with written information furnished to the Company by such Holder specifically to be
included in such registration statement (or any amendment thereto) or such preliminary
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Prospectus or Prospectus (or any amendment or supplement thereto). In any event, the liability of Holder hereunder shall be limited to the net proceeds received
by the Holder pursuant to the registration. In case any action shall be brought against the Company or any Person so indemnified pursuant to the provisions of this
Subsection (c) and in respect of which indemnity may be sought against any Holder, the Holders from whom indemnity is sought shall have the rights and duties
given to the Company, and the Company and the other Persons so indemnified shall have the rights and duties given to the Person entitled to indemnification, by
the provisions of Subsection (a) of this Section 7. In the event that any Holder enters into an underwriting agreement pursuant to Section 2(c) or Section 3(b),
such Holder’s obligations for indemnity shall be limited by this Section 7(c) and the Company shall use its best efforts to cause any such underwriting agreement
to expressly limit each Holder’s obligations for indemnity to this Section 7(c).
 

(d) All fees and expenses of the Holder-Underwriters (including reasonable fees and expenses to the extent incurred in connection with investigating or
preparing to defend such proceeding in a manner not inconsistent with this Section 7) shall be paid by the Company, as incurred, within ten (10) business days of
written notice thereof, which notice may be given no more than once a month, to the Company (regardless of whether it is ultimately determined that Holder-
Underwriter is not entitled to indemnification hereunder; provided, that the Company may require such Holder-Underwriter to undertake to reimburse all such
fees and expenses to the extent it is finally judicially determined that such Holder-Underwriter is not entitled to indemnification hereunder).
 

(e) The obligations of the Company and Holder under this Section 7 shall survive the completion of any offering of Registrable Securities in a registration
statement under this Agreement.
 
8.    INFORMATION BY HOLDER.
 The Holder or Holders of Registrable Securities included in any registration shall furnish to the Company such information regarding such Holder or
Holders, and the distribution proposed by such Holder or Holders, as the Company may reasonably request in writing and as shall be required in connection with
any registration, qualification or compliance referred to in this Agreement.
 
9.    SALE WITHOUT REGISTRATION.
 If at the time of any transfer of any Registrable Securities, such Registrable Securities shall not be registered under the Act, the Company may require, as a
condition of allowing such transfer, that the Holder or transferee furnish to the Company (i) such information as is necessary in order to establish that such
transfer may be made without registration under the Act, and (ii) (if the transfer is not made in compliance with Rule 144 other than a transfer not involving a
change in beneficial ownership) at the expense of the Holder or transferee, an opinion of counsel satisfactory to the Company in form and substance to the effect
that such transfer may be made without registration under the Act; provided that nothing contained in this Section 9 shall relieve
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the Company from complying with any request for registration, qualification, or compliance made pursuant to the other provisions of this Agreement.
 
10.    RULE 144 REPORTING.
 With a view to making available to the Holders the benefits of certain rules and regulations of the SEC which may permit the sale of the Registrable
Securities to the public without registration, the Company agrees to use its best efforts to:
 

(a) Make and keep public information available, as those terms are understood and defined in Rule 144 under the Act;
 

(b) File with the SEC in a timely manner all reports and other documents required of the Company under the Exchange Act; and
 

(c) Furnish the Holders forthwith upon request (i) a written statement by the Company as to its compliance with the public information requirements of said
Rule 144, (ii) a copy of the most recent annual or quarterly report of the Company, and (iii) such other reports and documents as may be reasonably requested in
availing the Holders of any rule or regulation of the SEC permitting the sale of any such securities without registration.
 
11.    TRANSFER OF REGISTRATION RIGHTS.
 The rights to cause the Company to register securities granted by the Company under this Agreement may be assigned in writing by any Holder (a) to any
transferee or assignee of Registrable Securities which controls, is controlled by or is under common control with such Holder or which is already a holder of
Registrable Securities, (b) to any “affiliate” (as such term is defined in Rule 501(b) of Regulation D promulgated under the Act) of Holder, (c) to any transferee or
assignee of not less than that number of shares of Registrable Securities that represents 5% of the outstanding common stock of the Company at the time of
transfer, or (d) to any other transferee or assignee of all shares of Registrable Securities held by Holder if transferred to a single entity; provided, that such transfer
may otherwise be effected in accordance with applicable securities laws; and provided further, that the Company is given written notice by such Holder at the
time of or within a reasonable time after said transfer, stating the name and address of said transferee or assignee and identifying the securities with respect to
which such registration rights are being assigned and provided further, that immediately following such transfer, the further disposition of such securities by such
transferee or assignee is restricted under the Act.
 
12.    MARKET STAND-OFF AGREEMENT.
 The Holders shall, in connection with any underwritten syndicated offering of the Company’s securities that includes the offering of securities by the
Company, upon the reasonable request of the underwriters managing any underwritten offering of such securities, agree in writing not to effect any sale, transfer
or other disposition or distribution of any
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securities held by the Holder (other than those included in the registration) without the prior written consent of the Company or such underwriters, as the case
may be, for such period of time (not to exceed ninety (90) days) from the effective date of such registration as the underwriters may specify. The foregoing
provision shall not apply, however, (i) if the Holder is prevented by an applicable statute or regulation from entering into such agreement, or (ii) if all of the
directors and officers of the Company do not agree to the same period of time, in which case Amgen shall only be bound to the same time period that all of the
directors and officers are so bound, but in no event shall Amgen be bound for greater than ninety (90) days.
 
13.    TERMINATION OF OTHER REGISTRATION RIGHTS.
 Amgen agrees that upon the execution and effectiveness of this Agreement, any rights that Amgen may have with respect to the registration of Registrable
Securities pursuant to any other agreement of the Company shall be automatically terminated and of no further force or effect.
 
14.    RESTRICTIONS ON PUBLIC SALE BY THE COMPANY AND OTHERS.
 The Company agrees that during the period beginning on the day of a valid request by one or more Holders for an underwritten offering pursuant to Section
2(c) or Section 3(b), and ending on the earlier of (i) abandonment of such underwritten offering by the Holders or, solely due to market conditions, by the Shelf
Underwriters or Demand Underwriters, as applicable, (ii) sixty (60) days after completion of such underwritten offering or, if earlier, upon agreement by the Shelf
Underwriters or Demand Underwriters, as applicable, engaged in the underwritten public offering, but in no event less than 45 days after completion of such
underwritten offering (it being understood that following the period ending 45 days after completion of such underwritten offering, Amgen shall, if requested in
writing to do so by the Company, request that the Shelf Underwriters or the Demand Underwriters, as applicable, assess the market conditions and feasibility of
reasonably terminating such period early) or (iii) ninety (90) days after the effectiveness of the Registration Statement relating to such underwritten offering (the
earlier of the foregoing, the “Company Blackout Period”), the Company shall not initiate any sales of its securities pursuant to a registration with the intention of
sales of such securities for cash for its own benefit or the benefit of any other equity holder of the Company (other than registrations on Form S-8 or Form S-4,
registrations of Common Stock issuable upon exercise of options on Form S-3, shelf registration statements registering the resale of securities issued in
transactions exempt from the Act (including pursuant to Rule 144A under the Act) and registrations for the issuance of securities issued to collaborative partners
in connection with agreements with such partners relating to the Company’s programs and products) and shall cause each of its directors and officers to execute
agreements binding them to the same limitations set forth in this paragraph during the Company Blackout Period; provided, however that Amgen shall, upon
receipt of the written request of any such director or officer, request that the Shelf Underwriters or Demand Underwriters, as applicable, assess the market
conditions and feasibility of reasonably consenting to sales by such director or officer during the Company Blackout Period.
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15.    MISCELLANEOUS.
 15.1 Waivers and Amendments. With the written consent of the record Holders of a majority of the Registrable Securities then outstanding, the
obligations of the Company and the rights of the Holders of the Registrable Securities under this Agreement may be waived (either generally or in a particular
instance, either retroactively or prospectively and either for a specified period of time or indefinitely), and with the same consent the Company, when authorized
by resolution of its Board of Directors, may enter into a supplementary agreement for the purpose of adding any provisions to or changing in any manner or
eliminating any of the provisions of this Agreement. Neither this Agreement nor any provisions hereof may be changed, waived, discharged or terminated orally,
but only by a signed statement in writing.
 

15.2 Governing Law. This Agreement shall be governed in all respects by the laws of the State of California as such laws are applied to agreements
between California residents entered into and to be performed entirely within California.
 

15.3 Successors and Assigns. Except as otherwise expressly provided herein, the provisions hereof shall inure to the benefit of, and be binding upon, the
successors, assigns, heirs, executor and administrator of the parties hereto.
 

15.4 Entire Agreement. This Agreement constitutes the full and entire understanding and Agreement between the parties with regard to the subject matter
hereof and no party shall be liable or bound to any other in any manner by any representations, warranties, covenants and agreements except as specifically set
forth herein.
 

15.5 Severability of this Agreement. In case any provision of this Agreement shall be invalid, illegal or unenforceable, the validity, legality and
enforceability of the remaining provisions shall not in any way be affected or impaired thereby.
 

15.6 Title and Subtitles. The titles of the Sections and Subsection of this Agreement are for convenience of reference only and are not to be considered in
construing this Agreement.
 

15.7 Notice. Any notice or report required in this Agreement or permitted to be given shall be given in writing and shall be deemed effective upon personal
delivery (including delivery by messenger or by overnight courier or delivery service) or four (4) days after deposit in the United States certified or registered
mail, postage prepaid and return receipt requested or one day after deposit with a nationally recognized overnight courier, specifying next day delivery, with
written verification of receipt. All communications shall be sent to the party to be notified at the address as set forth in the signature pages hereof or at such other
address as such party may designate.
 

15.8 No Inconsistent Agreements. The Company will not on or after the date of this Agreement enter into any agreement with respect to its securities
which is inconsistent with the rights granted to Holder in this Agreement or otherwise conflicts with the provisions hereof.
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15.9 Adjustments Affecting Registrable Securities. Except as may be required by any federal or state securities laws or as permitted by this Agreement,

the Company will not take any action, or permit any change to occur, with respect to the Registrable Securities which would (i) adversely affect the ability of
Holder to include such Registrable Securities in a registration undertaken pursuant to this Agreement or (ii) adversely affect the marketability of such Registrable
Securities in any such registration.
 

15.10 Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be an original, but all of which together shall
constitute one instrument.
 

15.11 Attorneys’ Fees. If any action at law or in equity is necessary to enforce the terms of this Agreement, the prevailing party shall be entitled to receive
from the non-prevailing party reasonable attorneys’ fees, costs and necessary disbursements in addition to any other relief to which such prevailing party may be
entitled.
 

15.12 Specific Performance. The parties hereto agree that irreparable damage would occur in the event any of the provisions of this Agreement were not
to be performed in accordance with the terms hereof and that the parties shall be entitled to specific performance of the terms hereof in addition to any other
remedies at law or in equity.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed and delivered this          day of           , 2003.

 
COMPANY:
 
TULARIK INC.
  

 

 

HOLDER:
 
AMGEN INC.

By:
 

 

 
 
 

By:
 

 

Print Name:
 

 

 
 
 

Print Name:
 

 

Title:
 

 

 
 
 

Title:
 

 

Address:
  

 
 

 
 

Address:
 

 

1120 Veterans Boulevard
South San Francisco, CA 94080  

 
 

One Amgen Center Drive
Thousand Oaks, CA 91320-1799
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EXHIBIT B
 

FORM OF LEGAL OPINION



 
[COOLEY GODWARD LLP LOGO APPEARS HERE]

  

ATTORNEYS AT LAW
 
Five Palo Alto Square
3000 El Camino Real
Palo Alto, CA
94306-2155
Main 650 843-5000
Fax    650 849-7400
 www.cooley.com   

Broomfield, CO
720 566-4000
Reston, VA
703 456-8000
San Diego, CA
858 550-6000
San Francisco, CA
415 693-2000

 
[                    ] [    ], 200[  ]
 Amgen Inc.
One Amgen Center Drive
Thousand Oaks, CA 91320-1799
 
Re: Tularik Inc. Stock Purchase
 Ladies and Gentlemen:
 We have acted as counsel for Tularik Inc., a Delaware corporation (the “Company”), in connection with the issuance and sale to you of an aggregate of [            ]
shares (the “Applicable Closing Shares”) of the Company’s common stock, par value $0.001 per share, under the Stock Purchase Agreement, dated as of May
[    ], 2003 (the “Purchase Agreement”), by and between the Company and you (the “Purchaser”). We are rendering this opinion pursuant to Section 2.2(a)(iii) of
the Purchase Agreement. Except as otherwise defined herein, capitalized terms used but not defined herein have the respective meanings given to them in the
Purchase Agreement.
 
In connection with this opinion, we have examined and relied upon the representations and warranties as to factual matters contained in, and made pursuant to,
the Purchase Agreement by the various parties thereto and originals, or copies certified to our satisfaction, of such records, documents, certificates, opinions,
memoranda and other instruments as in our judgment are necessary or appropriate to enable us to render the opinion expressed below.
 
As to certain factual matters, we have relied upon certificates of officers of the Company and have not sought to independently verify such matters. Where we
render an opinion “to our knowledge” or concerning an item “known to us” or our opinion otherwise refers to “our knowledge,” it is based solely upon: (i) an
inquiry of attorneys within this firm who have performed legal services for the Company in connection with the issuance and sale of the Applicable Closing
Shares; (ii) review of certificates executed by an officer of the Company covering such matters; and (iii) such other investigation, if any, that we specifically set
forth herein.
 
In rendering this opinion, we have assumed: the genuineness and authenticity of all signatures on original documents; the authenticity of all documents submitted
to us as originals; the conformity to originals of all documents submitted to us as copies; the accuracy, completeness and authenticity of certificates of public
officials; and the due authorization, execution and delivery of all documents (except the due authorization, execution and delivery by the Company
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 Amgen Inc.
[                    ] [    ], 200[  ]
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of the Purchase Agreement and the Registration Rights Agreement, dated as of [            ], 2003, by and between the Company and the Purchaser (the
“Registration Rights Agreement” and, together with the Purchase Agreement, the “Transaction Agreements”), where authorization, execution and delivery are
prerequisites to the effectiveness of such documents. We have also assumed: that all individuals (other than person(s) executing the Transaction Agreements on
behalf of the Company) executing and delivering documents had the legal capacity to so execute and deliver; that you have received all documents you were to
receive under the Transaction Agreements; that the Transaction Agreements are obligations binding upon you; if you are a corporation or other entity, that you
have filed any required California franchise or income tax returns and have paid any required California franchise or income taxes; and that there are no extrinsic
agreements or understandings among the parties to the Transaction Agreements that would modify or interpret the terms thereof or the respective rights or
obligations of the parties thereunder.
 
Our opinion is expressed only with respect to the laws of the State of California, the General Corporation Law of the State of Delaware and the federal securities
laws of the United States. We express no opinion as to whether the laws of any other jurisdiction apply, and we express no opinion to the extent that the laws of
any jurisdiction other than those identified above are applicable to the subject matter hereof. We express no opinion with respect to any rules or regulations of the
National Association of Securities Dealers, Inc. (the “NASD”). We are not rendering any opinion as to compliance with any antifraud law, rule or regulation
relating to securities, or to the sale or issuance thereof.
 
With respect to our opinion in paragraph 1 below as to the Company’s good standing under the laws of the State of Delaware, we have relied solely upon an
examination of a certificate of good standing issued by the Secretary of State of the State of Delaware; we have made no further investigation.
 
With respect to our opinion in paragraph 2 below as to the Company’s qualification to do business as a foreign corporation and good standing under the laws of
the State of California, we have relied solely upon an examination of a certificate of good standing issued by the Secretary of State of the State of California; we
have made no further investigation.
 
With respect to our opinion in paragraph 7 below as to breaches or violations of agreements and other instruments, we have relied solely upon our review of such
agreements and other instruments, a certificate executed by an officer of the Company certifying that the material agreements listed on Exhibit A are the only
material agreements to which the Company is a party or otherwise bound, inquiries of officers of the Company and an inquiry of attorneys within this firm who
have performed legal services for the Company in connection with the issuance and sale of the Applicable Closing Shares; we have made no further investigation.
Furthermore, we express no opinion with respect to any consents, approvals or filings that may be required under state securities laws in connection with the
purchase of the Applicable Closing Shares by the
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Purchaser. In rendering the opinion in paragraph 7 below relating to violations of statutes, rules or regulations applicable to the Company, such opinion is limited
to such statutes, rules or regulations that in our experience are typically applicable to a transaction of the nature contemplated by the Purchase Agreement.
 
With respect to our opinion in paragraph 11 below, we have assumed the accuracy of, and have relied upon, the Company’s representations to us that the
Company has made no offer to sell the Applicable Closing Shares by means of any general solicitation or publication of any advertisement therefor.
 
On the basis of the foregoing, in reliance thereon and with the foregoing qualifications, we are of the opinion that:
 1.  The Company has been duly incorporated and is a validly existing corporation in good standing under the laws of the State of Delaware.
 2.  The Company has the requisite corporate power and authority to own, lease and operate its properties and assets and to conduct its business as it is

currently being conducted, is duly qualified as a foreign corporation to do business and is in good standing under the laws of the State of California and, to
our knowledge, is qualified as a foreign corporation to do business and is in good standing in each jurisdiction in the United States in which the ownership
of its property or the conduct of its business requires such qualification and where any statutory fines or penalties or any corporate disability imposed for
the failure to qualify would materially and adversely affect the Company, its assets, financial condition or operations.

 3.  The Company has the requisite corporate power and authority to execute and deliver the Transaction Agreements. The Transaction Agreements have been
duly and validly authorized, executed and delivered by the Company and constitute valid and legally binding agreements of the Company enforceable
against the Company in accordance with their respective terms, except as rights to indemnity under the Transaction Agreements may be limited to
applicable laws and except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar
laws affecting creditors’ rights, and subject to general equity principles and to limitations on availability of equitable relief, including specific performance.

 4.  [As of the Second Closing Date, the Company Stockholder Approval had been obtained.] [Opinion to be given only in connection with the Second
Closing.]

 5.  The Applicable Closing Shares have been duly authorized and, upon issuance and delivery against payment therefor in accordance with the terms of the
Purchase
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Agreement, the Applicable Closing Shares will be validly issued, fully paid and nonassessable and not subject to any preemptive, or to our knowledge,
similar rights.

 6.  The outstanding shares of common stock of the Company have been duly authorized and validly issued and are fully paid and nonassessable and not
subject to any preemptive, or to our knowledge, similar rights.

 7.  The execution, delivery and performance by the Company of the Transaction Agreements do not (i) violate any provision of the Company’s Amended and
Restated Certificate of Incorporation or Bylaws, (ii) constitute a material default under the provisions of any material agreement listed on Exhibit A, (iii)
require any consent, approval, authorization or other order of, or qualification with, any court or governmental body or agency and (iv) contravene (a) any
governmental statute, rule or regulation applicable to the Company or (b) to our knowledge, any order, writ, judgment, injunction, decree, determination or
award that has been entered against the Company.

 8.  Other than as described in the SEC Reports, to the best of our knowledge, there is no action, proceeding or investigation pending or overtly threatened
against the Company or any property of the Company before any court or administrative agency that questions the validity of either of the Transaction
Agreements or might result, either individually or in the aggregate, in any material adverse change in the assets, financial condition or operations of the
Company.

 9.  All consents, approvals, authorizations or orders of, and filings, registrations and qualifications with any regulatory authority or governmental commission,
board, body, authority or agency in the United States required for the issuance of the Applicable Closing Shares, have been made or obtained, except the
filing of a Form D pursuant to Securities and Exchange Commission Regulation D.

 10.  The Company has taken all necessary action to cause Section 203 of the Delaware General Corporate Law to be inapplicable to the Company.
 11.  Assuming in part the accuracy of the representations and warranties of the Purchaser set forth in Section 4 of the Purchase Agreement, the offer, issuance

and sale of the Applicable Closing Shares to the Purchaser pursuant to the Purchase Agreement are exempt from the registration requirements of the
Securities Act of 1933, as amended.
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This opinion is intended solely for your benefit and is not to be made available to, or be relied upon by, any other person, firm or entity without our prior written
consent.
 
Very truly yours,
 COOLEY GODWARD LLP
 

By:
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EXHIBIT A
 

MATERIAL AGREEMENTS
 
[List of agreements filed as exhibits to the Company’s SEC reports to come]



 
EXHIBIT C

 
FORM OF LEGAL LETTER FROM THE COMPANY’S GENERAL COUNSEL



 
[Tularik Letterhead]

 
        , 200[_]
 
Amgen Inc.
One Amgen Center Drive
Thousand Oaks, CA 91320-1799
 
Re: Tularik Inc. Stock Purchase
 Ladies and Gentlemen:
 I am the Executive Vice President, Administration, General Counsel, acting Chief Financial Officer and Secretary of Tularik Inc., a Delaware corporation (the
“Company”). In connection with the issuance and sale to you of an aggregate of [            ] shares of the Company’s common stock, par value $0.001 per share,
under the Stock Purchase Agreement, dated as of May 21, 2003, by and between the Company and you (the “Purchase Agreement”), I am providing to you this
letter pursuant to Section 2.2(a)(iv) of the Purchase Agreement. Except as otherwise defined herein, capitalized terms used but not defined herein have the
respective meanings given to them in the Purchase Agreement.
 
I have participated in the preparation of the SEC Reports and conferences with other officers and representatives of the Company and representatives of the
independent public accountants for the Company at which the contents of the SEC Reports and related matters were discussed. I advise you that during the course
of such participation, no facts came to my attention that caused me to believe that the SEC Reports, as of their respective dates, contained an untrue statement of a
material fact or omitted to state a material fact necessary to make the statements therein, in light of the circumstances under which they were made, not
misleading. Except to the extent that information contained in any SEC Report has been updated, revised, supplemented or amended by a later-filed SEC Report,
none of the SEC Reports contains an untrue statement of a material fact or omits to state a material fact required to be stated therein or necessary in order to make
the statements therein, in light of the circumstances under which they were made, not misleading.
 
Sincerely,
 William J. Rieflin
 
cc:  Suzanne Sawochka Hooper, Esq. 
     Gianna M. Bosko, Esq.



 
EXHIBIT D

 
FORM OF RIGHTS PLAN AMENDMENT



 
AMENDMENT TO RIGHTS AGREEMENT

BETWEEN TULARIK INC. AND
WELLS FARGO BANK MINNESOTA, N.A.

 
THIS AMENDMENT TO RIGHTS AGREEMENT (the “Amendment”) is made this 21st day of May, 2003, by and between TULARIK INC., a Delaware

corporation (the “Company”), and WELLS FARGO BANK MINNESOTA, N.A. (the “Rights Agent”).
 

WHEREAS, the Company and Amgen Inc., a Delaware corporation (“Amgen”), are entering into that certain Collaboration and License Agreement dated as
of May 21, 2003 (the “Collaboration”);
 

WHEREAS, in connection with the Collaboration, the Company is entering into a Stock Purchase Agreement dated as of May 21, 2003 (as the same may be
amended from time to time, the “Stock Purchase Agreement”), between the Company and Amgen, pursuant to which Amgen will purchase newly issued shares of
common stock from the Company;
 

WHEREAS, it is in the best interest of the Company to facilitate the transfer by ZKB Pharma Vision AG of all of the Common Shares of the Company held
by ZKB Pharma Vision AG to Amgen;
 

WHEREAS, the Company and the Rights Agent are parties to that certain Rights Agreement, dated as of December 11, 2002 (the “Rights Agreement”);
 

WHEREAS, the Company desires to amend the Rights Agreement in connection with the execution and delivery of the Stock Purchase Agreement and to
facilitate the transfer by ZKB Pharma Vision AG of all of the Common Shares of the Company held by ZKB Pharma Vision AG to Amgen; and
 

WHEREAS, the Board of Directors of the Company has approved this Amendment and authorized its appropriate officers to execute and deliver the same to
the Rights Agent.
 

NOW, THEREFORE, in accordance with the procedures for amendment of the Rights Agreement set forth in Section 27 thereof, and in consideration of the
foregoing and the mutual agreements herein set forth, the parties hereby agree as follows:
 1. Capitalized terms that are not otherwise defined herein shall have the meanings ascribed to them in the Rights Agreement.
 

2. The definition of “Excluded Stockholder” set forth in Section 1(h) of the Rights Agreement is restated in its entirety as follows:
 “Excluded Stockholder” shall mean: (i) ZKB Pharma Vision AG (including its Affiliates and Associates); provided, however, that ZKB Pharma

Vision AG (including its Affiliates and Associates) shall not be an Excluded Stockholder if ZKB Pharma Vision AG (including its Affiliates and
Associates) becomes the Beneficial Owner of more than 21% of the outstanding Common Shares without the prior approval of the

 
1



Board of Directors; and (ii) Amgen Inc. (including its Affiliates and Associates) only with respect to any Common Shares that it beneficially owns as a
result of acquisitions (A) pursuant to that certain Stock Purchase Agreement by and between the Company and Amgen Inc. dated as of May 21, 2003 (as
the same may be amended from time to time, the “Stock Purchase Agreement”) and/or (B) of up to 11,358,238 shares of Common Shares (subject to
appropriate adjustment for stock splits, stock dividends payable in shares of Common Shares or securities convertible into Common Shares,
recapitalizations, capital reorganizations, consolidations, mergers or similar transactions) from ZKB Pharma Vision AG (including its Affiliates and
Associates) (the “ZKB Acquisition”) that ZKB Pharma Vision AG (including its Affiliates and Associates) beneficially owns as of May 21, 2003.

 
3. Section 1(o) of the Rights Agreement is hereby amended by adding as the final sentence thereto the following:

 Notwithstanding anything in this Agreement to the contrary, no Shares Acquisition Date shall be deemed to have occurred solely as a result of (i) the
approval, execution or delivery of the Stock Purchase Agreement or the ZKB Acquisition, (ii) the announcement of the Stock Purchase Agreement or the
ZKB Acquisition or (iii) the acceptance for payment and purchase of shares of Common Shares of the Company pursuant to the Stock Purchase Agreement
or the ZKB Acquisition.

 
4. Section 3(a) of the Rights Agreement is hereby amended by adding as the final sentence thereto the following:

 Notwithstanding anything in this Agreement to the contrary, no Distribution Date shall be deemed to have occurred solely as a result of (i) the
approval, execution or delivery of the Stock Purchase Agreement or the ZKB Acquisition, (ii) the announcement of the Stock Purchase Agreement or the
ZKB Acquisition or (iii) the acceptance for payment and purchase of shares of Common Shares of the Company pursuant to the Stock Purchase Agreement
or the ZKB Acquisition.

 
5. Section 30 of the Rights Agreement is hereby amended by adding as the final sentence thereto the following:

 Nothing in this Agreement shall be construed to give any holder of Rights or any other Person any legal or equitable rights, remedies or claims under
this Agreement by virtue of (i) the approval, execution or delivery of the Stock Purchase Agreement or the ZKB Acquisition, (ii) the announcement of the
Stock Purchase Agreement or the ZKB Acquisition or (iii) the acceptance for payment and purchase of shares of Common Shares of the Company pursuant
to the Stock Purchase Agreement or the ZKB Acquisition.

 
6. The Rights Agreement, as amended by this Amendment, shall remain in full force and effect in accordance with its terms.
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7. All the covenants and provisions of this Amendment by or for the benefit of the Company or the Rights Agent shall bind and inure to the benefit of their

respective successors and assigns hereunder.
 

8. If any term, provision, covenant or restriction of this Amendment is held by a court of competent jurisdiction or other authority to be invalid, void or
unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Amendment shall remain in full force and effect and shall in no way be
affected, impaired or invalidated.
 

9. This Amendment shall be deemed to be a contract made under the laws of the State of Delaware and for all purposes shall be governed by, and construed
in accordance with, the laws of such State applicable to contracts to be made and performed entirely within such State.
 

10. This Amendment may be executed in any number of counterparts and each of such counterparts shall for all purposes be deemed to be an original, and
all such counterparts shall together constitute but one and the same instrument.
 

11. The Company hereby certifies to the Rights Agent that this Amendment is in compliance with Section 27 of the Rights Agreement.
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In Witness Whereof, the parties herein have caused this Amendment to be duly executed and attested, all as of the date and year first above written.

 
    TULARIK INC.

 
 

 
 

 
 

By:
 

 

 
 

 
 

 
 

 
 

Name: David V. Goeddel, Ph.D.
Title: Chief Executive Officer

Attest:
 

 

 
 
 

 
 

 

 
 

Name: William J. Rieflin
Title: Secretary  

 
 

 

      WELLS FARGO BANK MINNESOTA, N.A.

 
 

 
 

 
 

By:
 

 

 
 

 
 

 
 

 
 

Name: Beverly A. Robinson
Title: Vice President

Attest:
 

 

 
 
 

 
 

 

 
 

Name: Jennifer L. Leno
Title: Officer  
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